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Abstract 

At present, in Australia, mediation is widely available through a range of publicly funded and 

supported mediation programs and services, most visibly in the court-connected context, and it is 

also available through industry programs as well as privately.  The process has statutory 

acknowledgement in all jurisdictions, and mediators can be accessed through their membership of 

mediation panels, and of tribunals, or they can be appointed privately by disputants.  Mediation 

enjoys a strong reputation for its dispute resolution efficacy, resting on at least forty years of 

research. 

The purpose of the research supporting this thesis was to establish what is known about 

mediator effectiveness and what makes a “good” mediator.  The research analysed a selection of 

influential empirical studies of mediation and was conducted using a metaresearch framework, an 

approach that enables system-wide analysis and is uncommon in mediation research.  Four research 

methodologies were applied: two thematic reviews, a systematic appraisal, a targeted review, and 

an online survey of professional mediators.  

The thesis argues that very little is known about mediator effectiveness, or about the role, 

actions, contributions, and influence of the mediator, because these remain largely unexplored.  It 

argues further that very little can be known unless steps are taken to address the constraints on 

mediation research, including changes to publishing practices and the adoption of alternative 

research approaches and methods.  

This thesis contributes to mediation research, in particular empirical studies of mediation, by 

filling two knowledge gaps.  It establishes that very little is known about mediator effectiveness and, 

taking a system-wide approach, it confirms reported constraints on mediation research. 
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Chapter One: Introduction 

This thesis explores the concept of mediator effectiveness, and reports on extensive research 

and an analysis that is focused on a selection of empirical studies of mediation, most of which are 

from the United States of America (‘US’).  Although the US continues to be a dominant influence on 

mediation research and literature, this first Chapter of the thesis gives an overview of mediation and 

its practice in the author’s country of residence, Australia.  It also includes an overview of key 

concepts relevant to any consideration of mediation and mediator effectiveness, and to mediation 

research, providing a context for the thesis.  The final section of this Chapter introduces the thesis 

itself, describing the Research Questions, the scope and aims of the research, a summary of the 

proposed methodologies, and an outline of the thesis structure.1 

1.0. Mediation: An introduction 

Mediation is a relatively informal process for managing and resolving conflicts and disputes 

and, although it eludes any commonly accepted definition,2 as a concept, it long predates its familiar 

modern forms.  Research in the field of biological anthropology suggests it may have its roots in the 

social evolution of community cohesion that is essential for human social development:3 where 

conflict and disputes within or between individuals, groups and communities are perceived to 

threaten that group or community’s stability and well-being, intervention is sought to re-establish 

the status quo.4  In such circumstances, people often call on mediators, or people with similar skills, 

to help repair the rift and prevent further damage to the community.  

 
1 Chapter Two includes coverage of the methodology used in this thesis. 
2 Definitions of mediation are considered below, see 1.2. Definitional issues. 
3 For further reading about the links between human evolution, human development, and social cohesion, see 
Reynolds, K. J., and N. R. Branscombe, Psychology of Change: Life Contexts, Experiences, and Identities 
(Psychology Press, USA, 2015); Wrangham, R., The Goodness Paradox: The Strange Relationship Between 
Virtue and Violence in Human Evolution (Pantheon Books, USA, 2019). 
4 Wrangham, R., The Goodness Paradox: The Strange Relationship Between Virtue and Violence in Human 
Evolution (Pantheon Books, USA, 2019). 
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In many societies, interventions for managing conflict management include elements common 

to mediation in that contemporary traditional societies continue to use approaches that involve the 

assistance of individuals whose status within the community coupled with their interpersonal skills, 

give them authority to directly guide the management and resolution of disputes with the aim of 

protecting both community stability and social cohesion.5   

Mediation as it is currently recognised and practised can be said to be a product of ideological 

and practical needs in the US.  On the practical side, at the Roscoe Pound Conference (the ‘Pound 

Conference’) in Minneapolis, US, Frank Sander proposed several options for addressing what was 

then seen to be an overutilization and clogging of the US courts system.6  His proposals included no-

fault provisions for some infringements, the removal of criminal status for others, the promotion of 

preventative legal services, and options for ‘resolving disputes outside courts’.7  Considering many 

attributes and contexts of disputes, Sander proposed so-called ‘alternative dispute resolution 

mechanisms’,8 which included litigation itself, arbitration, negotiation, and mediation, the latter 

three not involving the courts.  This has led to unresolved controversy concerning the role and 

influence of the legal system on the nature of mediation and its practice.9  On the ideological side, 

the values articulated at the Pound Conference, such as ‘[the parties gaining] a new and shared 

 
5 Alexander, N., ‘The Mediation Meta Model: Understanding Practice’ (2008) 26(1) Conflict Resolution 
Quarterly 97; Bishop, H., Aboriginal Decision Making, Problem Solving and Alternative Dispute Resolution – 
Challenging the Status Quo (Keynote address, Native Title Services Victoria, Alternative Dispute Resolution in 
Indigenous Communities [ADRIC], Symposium, Victoria, July 2015). 
6 Sander, F. E. A., ‘Varieties of Dispute Processing’ in A. Levin, and R. Wheeler (eds), Proceedings of the 
National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice (West 
Publishing Company, St Paul, Minnesota, USA, 1979). 
7 Sander, F. E. A., ‘Varieties of Dispute Processing’ in A. Levin, and R. Wheeler (eds), Proceedings of the 
National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice  (West 
Publishing Company, St Paul, Minnesota, USA, 1979), 66. 
8 Sander, F. E. A., ‘Varieties of Dispute Processing’ in A. Levin, and R. Wheeler (eds), Proceedings of the 
National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice  (West 
Publishing Company, St Paul, Minnesota, USA, 1979), 67. 
9 For example, see Kovach, K. K., ‘Privatization of Dispute Resolution: In the Spirit of Pound, but Mission 
Incomplete: Lessons Learned and a Possible Blueprint for the Future’ (2006) 48(1) South Texas Law Review 
1003; Riskin, L. L., and N. Welsh, Is That All There Is? ‘The Problem’ in Court-Oriented Mediation, University of 
Florida Levin College of Law Research Paper No 2008-08. 
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perception of their relationship’,10 and the need to ‘reorient the parties toward each other’,11 still 

resonate for commentators,12 and, over 40 years later, remain relevant and continue to be espoused 

by many mediation practitioners in Australia.13  Sander’s “alternative dispute resolution 

mechanisms” became “Alternative Dispute Resolution” leading to the acronym ADR, or DR. 

Mediation emerged within Western societies whose then ideologies and idealisms were 

demonstrably driven by the social upheavals during that time.  When describing that developmental 

phase of mediation, commentators of the time use idealistic terms such as ‘transformative potential 

[and] empowerment’;14 ‘a regained sense of community’;15 ‘disputants finding their own 

solutions’;16 they expressed the firm conviction that mediator skills were ‘innate’;17 and, from a pillar 

of the legal profession, that mediation enabled ‘the attainment of civil peace in our community’.18  

More recent commentators continue to echo those sentiments when they describe mediation in 

 
10 Sander, F. E. A., ‘Varieties of Dispute Processing’ in A. Levin, and R. Wheeler (eds), Proceedings of the 
National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice (West 
Publishing Company, St Paul, Minnesota, USA, 1979), 69. 
11 Sander, F. E. A., ‘Varieties of Dispute Processing’ in A. Levin, and R. Wheeler (eds), Proceedings of the 
National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice (West 
Publishing Company, St Paul, Minnesota, USA, 1979), 69. 
12 For example, see Kovach, K. K., ‘The Mediation Coma: Purposeful or Problematic?’ (2014) 16(3) Cardozo 
Journal of Conflict Resolution 755; Riskin, L. L., ‘Beginning with Yes: A Review Essay on Michael Wheeler’s the 
Art of Negotiation: How to Improvise Agreement in a Chaotic World’ (2015) University of Florida Levin College 
of Law, Legal Studies Research Paper Series, Paper No. 15-38. 
13 Sourdin, T., Alternative Dispute Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
14 Baruch Bush, R. A., and J. P. Folger The Promise of Mediation (Jossey-Bass, USA, 1994, and 2005), 2. 
15 Sander, F. E. A., ‘Varieties of Dispute Processing’ in A. Levin, and R. Wheeler (eds), Proceedings of the 
National Conference on the Causes of Popular Dissatisfaction with the Administration of Justice [‘The Pound 
Conference’] (West Publishing Company, St Paul, Minnesota, USA, 1979), 81. 
16 Mugford, J., ‘Overview’ in J. Mugford (ed), Alternative Dispute Resolution, AIC Seminar Proceedings, No 15 
(Institute of Criminology, Canberra, 1986), 4. 
17 Boulle, L., Mediation Principles, Process, Practice (Butterworths, Australia, 1996), 227. 
18 Street, the Hon, Sir L., AC KCMG QC, ‘Opening Address’ in J. Mugford (ed), Alternative Dispute Resolution, 
AIC Seminar Proceedings, No 15 (Institute of Criminology, Canberra, 1986), 23 
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terms of ‘authentic, lasting conflict resolution’;19 ‘missionary zeal’;20 and ‘compassion, 

understanding, and caring’;21 and when they describe mediators as having ‘intuitive sensibilities’.22    

Principled negotiation was influential in the development of modern mediation in Australia, 

and the approaches continue to be the basis of mediator training, here and elsewhere.23  In 1981, 

the concept of ‘principled negotiation’ was publicised through the work of what was then called the 

Harvard Negotiation Project.24  Principled negotiation is based on values similar to those of the 

mediation movement, and mutuality, commonality, and the importance of broader community 

interests continue to underlie any principled negotiation process.25  The concept of principled 

negotiation is derived from the work of Mary Parker Follett, who is credited with being the first 

person to give structure to its approaches.  Her area of speciality was organisational management, 

and she emphasised the importance of communication, informal processes, and cooperative and 

inclusive approaches to problem solving.26   

In Australia today, mediation and mediators are supported by legislation, by publicly funded 

programs and services, and by a network of membership bodies dedicated to meeting the 

professional needs of practicing mediators.  Based on a body of research, and numerous empirical 

studies, it is now accepted that mediation is an effective dispute resolution process in that it 

achieves settlement most of the time and does so in ways that satisfies participants.  Mediation is 

 
19 Bowling, G. D., ‘Foreword’ in M. LeBaron, C. MacLeod, and A. Acland (eds), The Choreography of Resolution: 
Conflict, Movement, and Neuroscience (American Bar Association, USA, 2014), xx. 
20 Adler, P. S., Expectation and Regret: A Look Back at How Mediation has Fared in the United States, (Paper 
presented at the 7th National Conference, Civil Mediation Council, London, UK, 2013), 9. 
21 Friedman, G., and J. Himmelstein, Challenging Conflict: Mediation Through Understanding (American Bar 
Association, USA, 2008), xxvi. 
22 Benjamin, R. D., ‘Managing the Natural Energy of Conflict: Mediators, Tricksters, and the Constructive Use of 
Deception’ in D. Bowling and D. Hoffman (eds), Bringing Peace into the Room (Jossey-Bass, USA, 2003), 93.  
23 Bowling, G. D., ‘Foreword’ in M LeBaron, C MacLeod, and A Floyer (eds), The Choreography of Resolution 
(American Bar Association, USA, 2013); Boyle, A., Mediation: A Practitioner’s Guide (Institute of Arbitrators and 
Mediators Australia, 2006, 2009). 
24 Fisher, R., W. Ury, and B. Patton, Getting to Yes: Negotiating an Agreement Without Giving In (Random 
Century Australia, 1981, 1991). 
25 Fisher, R., W. Ury, and B. Patton, Getting to Yes: Negotiating an Agreement Without Giving In (Random 
Century Australia, 1981, 1991). 
26 Most of Mary Parker Follett’s writings are no longer in print; however, for electronic versions, see Mary 
Parker Follett Network, Follett Writings, available on <http://mpfollett.ning.com/mpf/follett-writings>. 

http://mpfollett.ning.com/mpf/follett-writings
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practised on all continents and is now even more integral to international trade following the United 

Nations General Assembly’s 2019 ratification of the Singapore Convention (the United Nations 

Convention on International Settlement Agreements Resulting from Mediation).27   However, there 

are still many matters that are not understood about mediation which have not been clarified by 

research: for example, it is still not known what actually happens during mediation, how or why the 

process actually works, or what is an effective mediator.   

This thesis aims to enhance understanding about mediation effectiveness by focusing on the 

mediator and establishing what is known about “good” mediators and their role in effective 

mediation.   

A range of measures have been applied to establish mediation’s effectiveness, and these 

include the achievement of settlement as well as the participant’s satisfaction with the mediation 

process and with any outcomes that are achieved. 28   Perceptions of procedural justice as well as 

cost and time savings, have also been considered in terms of effectiveness measures in court-

connected mediations.29    

1.1. Mediation in Australia 

1986 was the International Year of Peace and the Institute of Criminology convened a 

conference in Canberra specifically to consider Alternative Dispute Resolution (ADR) and mediation, 

the first conference of its kind to be held in Australia.  One of the conference presentations provided 

what was probably the first snapshot of the spread of ADR, and mediation, across the country to 

that time.30   

 
27 Information about the Singapore Convention is available on <https://www.singaporeconvention.org/> and 
on <https://undocs.org/en/a/cn.9/wg.ii/wp.205>. 
28 The definitions and measures of effectiveness are examined in Chapter Three of this thesis. 
29 Procedural justice is also considered in Chapter Three. 
30 David, J., ‘Alternative Dispute Resolution – What Is It?’ in J. Mugford (ed), Alternative Dispute Resolution, AIC 
Seminar Proceedings, No 15 (Institute of Criminology, Canberra, 1986). 

https://www.singaporeconvention.org/
https://undocs.org/en/a/cn.9/wg.ii/wp.205
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The presenter was a leader of the introduction of mediation to Australia’s legal sector and, in 

her presentation, canvassed the extent and availability of ADR and mediation at the time, listed the 

service-provider organisations and agencies, considered the ADR processes’ use within the courts 

system, and attempted to define the various processes, including mediation.  She also summarised 

the origins of what was called ‘the ADR movement’, including the influence of the courts on that 

development.  Reflecting the view of many at the time, the presenter described ADR in general, and 

mediation in particular, as a means of repairing what was seen as society’s deepest ill: its capacity 

for violence and war.  In keeping with a widespread approach to mediation that resisted it being 

formalised and structured, it was suggested that mediation ‘[defies] strict definition’,31 a perspective 

with which many practitioners and commentators would still agree, especially those who perceive 

that institutionalisation of mediation removes the links to its original values.32 

The presentation included a description of the role of the mediator, as it was perceived in 

1986, noting that its scope ranged ‘from pure “scribes” who have no direct input into the meetings 

of the parties to “musclers” who are very directive of both the outcome and the content.’33 

Four years later, in 1990, the Australasian Dispute Resolution Journal (ADRJ) was launched 

with the publication of its first two issues, covering topics that continue to interest current 

commentators and practitioners.  These included the use of ADR, and mediation, in the courts 

system,34 in commercial disputes,35 in the community sector,36 and for resolving disputes about 

 
31 David, J., ‘Alternative Dispute Resolution – What Is It?’ in J. Mugford (ed), Alternative Dispute Resolution, AIC 
Seminar Proceedings, No 15 (Institute of Criminology, Canberra, 1986), 50. 
32 Press, S., ‘Institutionalization of Mediation in Florida: At the Crossroads’ (2003) 108(1) Penn State Law 
Review 43. 
33 David, J., ‘Alternative Dispute Resolution – What Is It?’ in J. Mugford (ed), Alternative Dispute Resolution, AIC 
Seminar Proceedings, No 15 (Institute of Criminology, Canberra, 1986), 51. 
34 Street, The Hon Sir L., AC KCMG QC, ‘The Court System and Alternative Dispute Resolution Procedures’ 
(1990) 1(1) ADRJ 5. 
35 Riekert, J., ‘Alternative Dispute Resolution in Australian Commercial Disputes: Quo Vadis?’ (1990) 1(1) ADRJ 
31. 
36 Stevenson, E., ‘The Use of Community Mediation in the Family Mediation Centre (NSW)’ (1990) 1(1) ADRJ 
24. 
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government policy.37  One article examined the then definitional problems in ADR,38 another 

cautioned against the involvement of the legal profession in ADR practice,39 and another considered 

the potential effects of ADR on pre-trial actions in NSW.40   

The early theoretical discussions about ADR in the first issues of the ADRJ included one that 

emphasised the “alternative” origins of ADR, and cited Karl Marx, Bob Dylan, and the conference 

presenter from 1986 (mentioned above).41  At the heart of the then ADR bundle of loosely defined 

processes was mediation, whose identifying principle was that participants could resolve their own 

disputes – ‘power to the people’, as one commentator has described it. 42   

Although mediation in Australia is now a mainstream dispute resolution process, many still 

hold to its original idealistic roots.  However, a number of mediation’s early issues remain 

unresolved and to some extent unexplored by researchers, including the lack of clarity around the 

mediator’s role, and the tension between quality control and ‘intuitive sensibilities.’43    

Mediation is widely perceived to be a cost-efficient, generally satisfying, and accessible 

method for resolving disputes.  It could be argued that it is most publicly visible through referrals 

from and within the legal and justice system, and there is a growing body of legislation and case law 

that relates specifically to it.44  Mediation is also used for resolving conflicts and disputes outside the 

litigation system, being available in most areas where people need to manage and resolve conflict, 

including: the commercial and business sectors; health and education; mental health, aged care, and 

 
37 Adler, P. S., ‘Resolving Public Policy Conflicts Through Mediation’ (1990) 1(2) ADRJ 69. 
38 Ingleby, R., ‘Catholics, Communists, Alternative Dispute Resolution and Bob Dylan’ (1990) 1(1) ADRJ 18. 
39 Faulkes, W., ‘The Modern Development of Alternative Dispute Resolution in Australia’ (1990) 1(2) ADRJ 61. 
40 NSW Attorney-General, Impact of ADR on Pre-Trial Procedures (Discussion Paper extract, Attorney-General’s 
Department, 1990) 1(2) ADRJ 96.  
41 Ingleby, R., ‘Catholics, Communists, Alternative Dispute Resolution and Bob Dylan’ (1990) 1(1) ADRJ 18. 
42 Weiner, G., ‘A Call for Evidence-based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics., Unpublished Paper, Paper 2, available on <http://www.civiljustice.info/profstan/2>. 
43 Benjamin, R. D., ‘Managing the Natural Energy of Conflict: Mediators, Tricksters, and the Constructive Use of 
Deception’ in D. Bowling and D. Hoffman (eds), Bringing Peace into the Room (Jossey-Bass, USA, 2003), 93. 
44 For information about legislation and case law, see AUSTLII, available on <http://www.austlii.edu.au/>; 
Boulle, L., Mediation Principles, Process, Practice (3rd Edition, LexisNexis Butterworths, Australia, 2011); 
Sourdin, T., Alternative Dispute Resolution (6th Edition, Lawbook Co, Thomson Reuters, Australia, 2020). 

http://www.civiljustice.info/profstan/2
http://www.austlii.edu.au/
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disability care; planning and construction in the commercial and domestic sectors; government 

policy and decision-making; family, divorce, and child custody; workplace and employment; 

discrimination and human rights; indigenous social problems and land rights; environment and 

natural resources; intellectual property; artists’ rights; and community and inter-personal disputes.   

Mediation programs and schemes have proliferated in equally divergent areas for the 

resolution of disputes specific to those areas, such as: farm debt; workers compensation; various 

ombudsmen, including small business commissioners; industry schemes; consumer complaints; 

internet domain names; franchising; provision of household utilities; and victim-offender 

mediation.45  It is also a core component of the processes available through Civil and Administrative 

Tribunals operating in each State and Territory. 

Many mediation programs retain panels of mediators and, while some do not place 

requirements on how their empanelled mediators are to conduct mediations within those programs, 

others do.   The latter may specify how mediations are to be conducted, sometimes referring to 

models of practice or to existing standards of mediator conduct and certification requirements that 

are defined outside the program (eg the National Mediator Accreditation System (NMAS)). 

Most courts and tribunals offer to litigants the option of referral to mediation, often called 

court-connected mediation.  In some courts, mediation is mandatory, while in others it is a voluntary 

option enabling litigants to choose whether or not they will participate.  In some court and tribunal 

programs, internal staff act as mediators; in others, mediators are appointed on a rostered basis 

from a panel retained by the court or tribunal.  When people agree to participate in mediation, 

many litigants deliberately choose to jointly select a private mediator who is not connected to a 

court or tribunal. 

 
45 For comprehensive coverage of the availability of mediation in Australia see Boulle, L., Mediation Principles, 
Process, Practice (3rd Edition, LexisNexis Butterworths Australia, 2011); Sourdin, T., Alternative Dispute 
Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
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Mediation skills are also used in non-dispute situations where the process’ structure and 

principles guide high-level planning and decision-making, complex multi-participant consultations, 

and preliminary negotiations of contract provisions.  For example, mediation is also used for aiding 

community recovery from natural disasters.   

Mediators in Australia can opt to provide their services through many avenues.  They can 

choose to be retained as members of mediator panels associated with the legal system, or 

associated with other mediation services, from which they can be rostered to mediate at any time, 

or from which they can be selected by participants.  Mediators can be registered to provide 

mediation services under specific mediation schemes; these, too, can operate on the basis of 

rostered appointments or as per selection by participants.  Mediators can also practise privately, 

relying on their own publicity, including word of mouth, to promote their services and ensure their 

selection by participants.  Most mediators in Australia provide their services simultaneously through 

several, or all, of these options.   

In summary, mediation in Australia has many iterations, distributed across diverse sectors and 

jurisdictions, and practised by a wide variety of mediators.  Despite the appearance of superficial 

commonalities, the mediation sector is beset by definitional differences and professional affiliations 

that are likely to influence individual mediator approaches as well as participant selection of 

mediators.  The next section includes a brief examination of some of those issues. 

1.2. Defining mediation 

Although many practitioners and commentators believe there is broad acknowledgement and 

acceptance that “mediation” generally refers to a relatively informal process for resolving disputes, 

there is not complete agreement on its definition,46 and researchers have reported the term itself 

 
46 Adler, P. S., Expectation and Regret: A Look Back at How Mediation has Fared in the United States (Paper 
presented at the 7th National Conference, Civil Mediation Council, London, UK, 2013). 
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being used in reference to disparate practices.47  While it has been proposed that mediation’s core, 

or defining features include disputant self-determination, mediator neutrality, and confidentiality,48 

each of those is problematic to define and to measure in the context of mediation.  This thesis does 

not set out to clarify the meaning of mediation, and, outlined below, it is the definition that is most 

widely accepted in the Australian context and on which this thesis relies.49   

In Australia, the former National Alternative Dispute Resolution Advisory Council (NADRAC) 

and the NMAS have provided definitions of mediation that are generally accepted, although some 

organisations continue to provide their own.  This thesis relies on the NMAS definition, as provided 

on the website of its overseeing body, the Mediator Standards Board (MSB): 

A mediation process is a process in which the participants, with the support of the mediator, 

identify issues, develop options, consider alternatives and make decisions about future actions 

and outcomes.  The mediator acts as a third party to support participants to reach their own 

decisions.50 

A longer NMAS explanation includes the accomplishments expected of the non-mediator 

participants during mediation:  

Mediation is a process that promotes the self-determination of participants and in which 

participants, with the support of a mediator: 

(a) communicate with each other, exchange information and seek understanding 

(b) identify, clarify and explore interests, issues and underlying needs 

(c) consider their alternatives 

(d) generate and evaluate options 

 
47 For example, see Menkel-Meadow, C., ‘Empirical Studies of ADR: The Baseline Problem of What ADR is and 
What it is Compared To’ in P. Cane, and H. Kritzer (eds), The Oxford Handbook of Empirical Legal Research 
(Oxford University Press, UK, 2010), available on <http://ssrn.com/abstract=1485563>. 
48 Kovach, K. K., ‘The Mediation Coma: Purposeful or Problematic?’ (2014) 16(3) Cardozo Journal of Conflict 
Resolution 755. 
49 Generally, this thesis puts to one side mediation’s definitional problems, and accepts at face value 
researchers’ claims that the process they are investigating is mediation. 
50 Mediator Standards Board, What is Mediation? available on <https://msb.org.au/about-mediation/what-
mediation>. 

http://ssrn.com/abstract=1485563
https://msb.org.au/about-mediation/what-mediation
https://msb.org.au/about-mediation/what-mediation
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(e) negotiate with each other; and 

(f) reach and make their own decisions.51 

Many mediation organisations in Australia are members of NMAS, as Recognised Mediator 

Accreditation Bodies (RMABs), and most use the NMAS definition of mediation.   

A mediation process can be conducted with the participants in the same room and talking to 

each other, with occasional breaks enabling the mediator to conduct ‘Private Sessions’, or caucuses, 

with each side.  It can also be conducted as a ‘shuttle’ process in which the participants are in the 

same room only for the purposes of opening presentations and finalisation of any terms of 

agreement, and otherwise spend most of the mediation session in separate rooms while the 

mediator ferries information between them, including offers for settlement.  In recognition of the 

mediator’s mobile role, this method has also been called ‘ambulatious mediation’.52  In recent years, 

there has been an increase in mediation being conducted by teleconference, by videoconference, 

and by other electronic means, including through secure on-line facilities.  

Whenever mediation is mentioned in this thesis, it is a reference to the broad view (ie 

relatively informal, consensual process for resolving disputes), and it includes all approaches and 

models.53 

1.3. Mediation effectiveness 

Mediation’s reputation for effectiveness is sufficiently well-established that many consider it 

to be self-evident.  The reputation is founded in large part on mediation’s perceived capacity for 

achieving settlement and participant satisfaction in a timely and cost-effective way, especially when 

compared with more traditional adversarial processes, such as court hearings.54  Although many 

 
51 Mediator Standards Board, National Mediator Accreditation System (2015), 2, footnote 1, available on 
<https://msb.org.au>. 
52 Wall, J., and S Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 
261. 
53 Chapter Two includes a list of terms that are used in this thesis. 
54 David, J., ‘Alternative Dispute Resolution – What Is It?’ in J. Mugford (ed), Alternative Dispute Resolution, AIC 
Seminar Proceedings, No 15 (Institute of Criminology, Canberra, 1986). 

http://www.msb.org.au/
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studies have produced results that appear to confirm this reputation across a variety of jurisdictions 

and models of mediation practice55, the results are primarily focussed on settlement rates and in 

terms of other benefits, the research is considered, by some, to be equivocal,56 and it has been 

suggested that much of mediation’s reputation is based more on belief than on research findings.57   

Some measures of effectiveness have focused on qualitative and subjective indicia, such as 

participants’ responses to involvement in the mediation (satisfaction with the process, and with its 

outcomes, as well as their perceptions of the fairness of the process).58  Other reporting has focused 

on more quantitative measures, such as achievement of settlement, efficient use of resources, 

timeliness, and compliance with the terms of settlement.59  Some reporting has included 

combinations of qualitative and quantitative measures, such as a key evaluation of the effectiveness 

of court-connected mediation programs in the US which considered the following effectiveness 

measures: timeliness, costs to disputants, costs to the courts (of providing the mediation services), 

settlement rates (including monetary outcomes), satisfaction with the program, and perceptions of 

fairness with the mediation process.60  One claimed measure of mediation effectiveness, particularly 

in legal contexts, is its capacity for safeguarding procedural justice. 61   

 
55 David, J., ‘Alternative Dispute Resolution – What Is It?’ in J. Mugford (ed), Alternative Dispute Resolution, AIC 
Seminar Proceedings, No 15 (Institute of Criminology, Canberra, 1986); McDermott, E. P., and R Obar, ‘”What’s 
Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9(75) Harvard Negotiation Law Review 75; Sourdin, T., and T Matruglio, Evaluating 
Mediation – New South Wales Settlement Scheme 2002 (Report, La Trobe University, University of Western 
Sydney 2004). 
56 Weiner, G., ‘A Call for Evidence-based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics., Unpublished Paper, Paper 2, available on <http://www.civiljustice.info/profstan/2>; Wissler, R., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29 
Law & Society Review 323. 
57 Weiner, G., ‘A Call for Evidence-based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics., Unpublished Paper, Paper 2, available on <http://www.civiljustice.info/profstan/2>. 
58 Sourdin, T., and T Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (Report, La 
Trobe University, University of Western Sydney). 
59 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report, Department of Justice, Victoria, 
Australia, 2009); Wissler, R., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical 
Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
60 Kakalik, J. S., T. Dunworth, L. A. Hill, D. M. McCaffrey, M. Oshiro, N. M. Pace. And M. E. Vaiana, An Evaluation 
of Mediation and Early Neutral Evaluation Under the Civil Justice Reform Act (Report for The Institute for Civil 
Justice, RAND, USA, 1996). 
61 Definitions and measures of effectiveness in mediation are considered in Chapter Three. 

http://www.civiljustice.info/profstan/2
http://www.civiljustice.info/profstan/2
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Procedural justice in mediation   

Although procedural justice may appear to be a straightforward concept in the context of 

court and tribunal processes, it has proven to be more complex in the context of mediation.  

Procedural justice in the mediation context is not usually linked to the notion that procedures have 

been complied with (see below).  This notion has been referred to by the former NADRAC,62 and 

with each iteration of the NMAS Standards,63 and by many commentators.  It is widely reported that 

participant perceptions of procedural justice in mediation are correlated with participant 

perceptions of fairness in the mediated outcome/s and with participant satisfaction, with the 

process, with the mediator, and with the mediated outcomes,64 although it has been noted that the 

concepts of satisfaction and fairness are complex and may not be easily differentiated by mediation 

participants.65  

There continues to be debate about how procedural justice is evaluated in mediation, 

including ascertaining the influence of the mediator’s role and any relationship between procedural 

and substantive fairness.66  The factors reported to influence participants’ perceptions of procedural 

justice in mediation include a sense of control over the process; participants having “voice”, or 

opportunities to have their say and to be heard; the nature of participants’ exchanges during the 

process – and how they view their exchanges; participants’ perceptions of bias and/or conflict of 

interest on the part of the mediator; participants perceiving that they are treated with respect and 

 
62 NADRAC, Issues of Fairness and Justice in ADR (Discussion Paper, NADRAC, 1997; NADRAC, A Fair Say (Guide, 
NADRAC, 1999); NADRAC, National Principles for Resolution of Disputes (Interim Report to the Attorney 
General, 2011). 
63 Unfortunately, the Mediator Standards Board does not provide copies of the NMAS Standards from 2008 
and 2009, nor the draft NMAS Standards from 2007; although the author has copies of all documents, none is 
readily and publicly accessible. 
64 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report, Department of Justice, Victoria, 
Australia, 2009). 
65 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
66 Akin Ojelabi, L., ‘Mediation and Justice: An Australian Perspective Using Rawls’ Categories of Procedural 
Justice’ (2012) 31(3) Civil Justice Quarterly 319; Sourdin, T., Mediation in the Supreme and County Courts of 
Victoria (Report, Department of Justice, Victoria, Australia, 2009). 
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dignity, and that their dispute is taken seriously; the participants being able to access additional 

information and advice; and the mediator not pressuring the participants to reach an agreement.67 

Participants are less likely to perceive procedural justice when they consider the mediation 

process to have been unfair to either side or that both sides were not treated equally – and when 

these issues were not acknowledged or addressed.68  Consequently, there remains some tension for 

the mediator between the need to address perceived inequalities, or power imbalances, and the 

need to retain impartiality. 69  As yet, the tension has not been resolved. 

For more than 40 years, context has been acknowledged as being highly influential in 

mediation itself, and in mediation research, 70 and the context of a mediation process is likely to 

influence the definition and measures of its effectiveness.  The next section briefly considers this 

factor. 

The influence of mediation context 

Context has been reported to influence many aspects of mediation including the mediator’s 

choice of model of practice, the role assumed by the mediator,71 the nature of the disputants’ 

involvement and level of participation, and the nature and level of their legal advisers’ involvement 

 
67 Akin Ojelabi, L., ‘Mediation and Justice: An Australian Perspective Using Rawls’ Categories of Procedural 
Justice’ (2012) 31(3) Civil Justice Quarterly 319; Sourdin, T., Mediation in the Supreme and County Courts of 
Victoria (Report, Department of Justice, Victoria, Australia, 2009). 
68 Akin Ojelabi, L., ‘Mediation and Justice: An Australian Perspective Using Rawls’ Categories of Procedural 
Justice’ (2012) 31(3) Civil Justice Quarterly 319. 
69 Akin Ojelabi, L., ‘Mediation and Justice: An Australian Perspective Using Rawls’ Categories of Procedural 
Justice’ (2012) 31(3) Civil Justice Quarterly 319; Crowe, J., and R. Field, ‘The Empty Idea of Mediator 
Impartiality’ (2019) 29 ADRJ 273; Douglas, S., ‘Neutrality, Self-Determination, Fairness and Differing Models of 
Mediation’ (2012) 19 James Cook University Law Review 19. 
70 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kochan, T. A., and Jick, T., ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 709; Kressel, K., ‘How Do Mediators 
Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State 
Journal on Dispute Resolution 709; Wissler, R., and R. W. Rack, Jr., ‘Assessing Mediator Performance: The 
Usefulness of Participant Questionnaires’ (2004) 1 Journal of Dispute Resolution 229. 
71 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709. 
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(where they attend the mediation).  As noted above, context also influences the definitions of and 

measures for mediation effectiveness.   

Context has been said to include the institutional structures within which both the dispute and 

the mediation occur, and that contextual influence is increased where the mediator has the status of 

being embedded within that institutional structure.72  Examples of such embedding include 

institutional mediation programs that operate using their own panels of mediators, their own 

standards of practice, and their own expectations of disputant participation.73  It has been suggested 

that empirical studies may be affected by such institutionalisation and the research design should 

take into account the effects of contextual influence.74   

Mediation could also be considered to be institutional, and mediators embedded, when 

referrals regularly originate within the same context, with all participants being predominantly from 

a particular profession and regularly participating in mediations together, as is the case in many 

court-connected mediations.   

1.4. The mediator   

Mediators have evolved beyond the somewhat free-spirited, informal role first ascribed to 

them during the 1970s and 1980s.  Originally considered to be ‘born, not made’75, mediators are 

now expected to undergo training and assessment that covers basic mediator techniques as well as 

procedures for conducting a mediation process. 

 
72 Kressel, K., ‘The Mediation of Conflict: Context, Cognition, and Practice’ in P. Coleman, M. Deutsch, and E. 
Marcus (eds), The Handbook of Conflict Resolution [Theory and Practice] (Jossey-Bass, US, 2014). 
73 For example, in the Workers Compensation Commission of New South Wales, the Damages Disputes 
Pathway delineates a mediation process that includes specific instructions for lodgement of a claim, following 
which a mediator is appointed from an internal panel of mediators, and the mediation is conducted according 
to an established procedure [further information is available on <https://www.wcc.nsw.gov.au/types-of-
disputes/damages-dispute-pathway>]. 
74 Bingham, L. B., ‘Transformative Mediation at the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209. 
75 Although this is a widely used phrase, for an example, see Boulle, L., Mediation Principles, Process, Practice 
(3rd Edition, LexisNexis Butterworths, Australia, 2011). 

https://www.wcc.nsw.gov.au/types-of-disputes/damages-dispute-pathway
https://www.wcc.nsw.gov.au/types-of-disputes/damages-dispute-pathway
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A mediator is generally accepted to be the third party who oversees, controls, or sometimes 

even orchestrates, the mediation session and the participants’ interactions and behaviours within it.  

Some descriptions might include that the mediator has a dispute resolution role, and some might 

refer to specific models of practice (eg the mediator is expected to facilitate discussions or more 

controversially is expected to evaluate the dispute).   

Most definitions of mediation do not include a definition of the mediator, apart from being 

the person who conducts the mediation process, although many do include reference to the 

mediator’s role not including a determinative capacity, or the giving of legal advice.   

Within its Practice Standards, designed primarily for mediators, the NMAS specifies the 

knowledge and skills an accredited mediator is expected to have, as well as ethical principles 

mediators should uphold in their mediation practice, each of which is summarised below. 76  

• Knowledge about: 

o The mediation process; 

o Interpersonal communication;  

o The law as it relates generally to mediation and to mediators; 

• Skills for managing: 

o The mediation process; 

o Their own and other’s communication and negotiation;  

o Disputants’ high emotion; 

 
76 The Standards are available in full at the MSB website 
<https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system.pdf>. 

https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system.pdf
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• Ethical principles to be upheld: 

o In relation to the mediator (integrity, accountability, and impartiality); 

o In relation to the disputants (self-determination, and safety); and 

o In relation to the process (confidentiality, and procedural fairness). 

Defining the mediator’s role 

This section, and the ones that follow, consider several factors that affect how the mediator’s 

role could be perceived or defined.  For example, the role of the mediator can be categorised 

according to models of practice; according to interpretations of effectiveness; according to training 

and education approaches; and according to indicators of quality control. 

Mediator behaviour has not been widely investigated and, perhaps as a result, has not been 

clearly differentiated from the mediator role, which itself is not always clearly differentiated from 

the mediation process.  In simple terms, a mediator’s role is accepted to be the third party in a 

mediation process – the person who conducts the mediation.  Mediators are generally expected to 

be neutral (or impartial) and independent, and to act impartially when they are mediating, although 

there have been some recent challenges to this view, proposing that it is unrealistic in situations 

where disputant capacity and safety are at issue.77   

The recognised models of mediation are said to derive their identity from key aspects of the 

mediator’s role.78  For example, in evaluative mediation (which many claim is not mediation at all), 

the mediator’s role includes evaluating each side’s case so the disputants can make an informed 

decision about suitable settlement terms; in facilitative mediation, the mediator’s role includes 

facilitating constructive communication between the disputants so they can discuss their situation 

 
77 Crowe, J., and R. Field, ‘The Empty Idea of Mediator Impartiality’ (2019) 29 ADRJ 273. 
78 Riskin, L. L., ‘Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed’ 
(1996) 1(7) Harvard Negotiation Law Review 7. 
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with each other and jointly develop settlement options; and , in transformative mediation, the 

mediator’s role includes empowering the disputants to make their own decisions and to transform 

their relationship. 

At present, in the specific mediation practice area of Family Dispute Resolution (FDR), Family 

Dispute Resolution Practitioners (FDRPs) operate according to the requirements of the Family Law 

(Family Dispute Resolution Practitioners) Regulations 2008.79  As the FDRP has, or can have, an 

advisory role, such third parties are often not known as mediators but ‘FDRPs’.  Unlike the broad 

scope of possibilities for non-FDRP mediators, these regulations are quite specific in their 

descriptions of the role and obligations for FDRPs.  In order to gain accreditation as an FDRP, an 

applicant must have met several accreditation requirements, including several specialist training 

requirements and FDRP’s have obligations to report abusive behaviour or actions under some 

circumstances.  Although mediation training is required of FDRPs, NMAS accreditation is an optional 

accreditation criterion.80 81  

At present, there is no overarching description of the mediator’s role that can accommodate 

all the approaches recognised in the models of practice and, in some situations, mediators can be 

expected to fulfil quite different roles.  For example, in transformative mediation, the mediator is 

expected to focus on the empowerment of the actual disputants and the repair of their relationship; 

while in the evaluative model of practice, the mediator is expected to focus on achieving a 

settlement.  One might query how the same role definition (ie mediator) can apply to such dissimilar 

processes.  Perceptions of the mediator’s role, and how those perceptions are interpreted and 

measured are integral to this thesis and are analysed in more detail in later Chapters.82 

Models of mediation practice 

 
79 A copy of the current regulations is available on <https://www.legislation.gov.au/Details/F2008L03470>. 
80 Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth) Section 5. 
81 At the time of writing, the Family Law system in Australia is the subject of significant review and restructure, 
including the provision of services such as FDRPs. 
82 See Chapter Four, Chapter Five, Chapter Six, and Chapter Seven. 

https://www.legislation.gov.au/Details/F2008L03470
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Models of mediation practice are concepts that enable the categorisation of a mediator’s role 

in conjunction with a recognised and predictable style of mediation process.  From the mediator’s 

viewpoint and in the Australian context, they range from the model in which the mediator’s role is 

said to be less directive and interventionist (transformative mediation)83 to those that are most 

directive and may not be regarded as mediation by many theorists (evaluative mediation).  

Discussions of models of mediation and their relative effectiveness are prevalent in much of the 

mediation literature. 

It has been claimed that articulating models of practice can inform the participants’ 

understanding of the mediation process, inform the development of training for mediators, and can 

even assist mediators themselves in seeking to understand what they are doing when they mediate.  

Models of practice achieved prominence in the mid-1990s, and, for many researchers and theorists, 

most mediators are expected to practise according to one or more of the recognised models.84 85  

Although it is generally accepted in Australia that there are four models of mediation practice 

(ie transformative, facilitative, narrative, and evaluative), 86 25 models have been described in the 

US.87  It was suggested that the unwieldy 25 be consolidated into five more practical categories 

(neutral, relational, transformative, analytic, and pressing); 88 89 however, they have more relevance 

 
83 Many mediators who practise this model claim that the mediator’s role can be quite interventionist.  The 
complex issues raised by the use and meanings of terms in mediation research are considered in Chapter Four, 
as well as in Chapters Five, Six, and Seven.  The effectiveness of models of mediation practice is considered in 
Chapter Three.   
84 Key commentary on models of practice includes:  Alexander, N., ‘The Mediation Metamodel: Understanding 
Practice’ (2008) 26(1) Conflict Resolution Quarterly 97; Riskin, L. L., ‘Understanding Mediators’ Orientation, 
Strategies, and Techniques: A Grid for the Perplexed’ (1996) 1(7) Harvard Negotiation Law Review 7; Riskin, L. 
L., ‘Decisionmaking in Mediation: the New Old Grid and the New New Grid System’ (2003) 79(1) Notre Dame 
Law Review 1. 
85 Research reported in this thesis suggests that expectation may not always be met; however, this is an area in 
which the research is equivocal; see Chapter Three and Chapter Four. 
86 Boulle, L., Mediation Principles, Process, Practice (3rd Edition, Lexis Nexis Butterworths, Australia, 2011). 
87 Wall, J. A., and T C Dunne, ‘Mediation Research: A Current Review’ (2012) 28 Negotiation Journal 217. 
88 Wall, J., and K Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) 
Negotiation and Conflict Management Research 403. 
89 The five were selected based on being readily recognisable and representative of the models of mediation 
that are most familiar and widely used.   
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to mediation practice in the US where the concepts of “analytic” and “pressing” are more frequently 

used when describing mediator styles. 

Models of practice continue to be based on a relatively common structure which includes 

progressing through a staged process, though with different expectations of the mediator’s role and 

with an overlay of model-specific mediator techniques.  One of the more intriguing and potentially 

controversial outcomes reported in mediation research is that few mediators are observed, or 

otherwise reported, to use the same model of practice in which they claim to have been trained or 

with which they claim to comply.90  As this thesis shows, it is not always clear if the reported 

discrepancies are due to mediator differences, or to the researchers’ definitions and measures. 

It has been suggested that a mediator’s choice of skills, strategies, and interventions at any 

time might be determined by a complex range of factors, including cognitive processes, personal 

preferences, considerations of overarching style preferences, and the perceived nature of the 

disputants’, and their advisers’, involvement. 91  This calls into question the influence that conceptual 

models might have on the practice of mediation.   

Conceptual development: process, models, and skills 

 
90 This discrepancy is reported widely in the research.  For examples, see Bingham, L. B., ‘Transformative 
Mediation at the Unites States Postal Service’ (2012) 5(4) Negotiation and Conflict Management Research 354; 
Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus about 
Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Kressel, K., E. A. 
Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs. the Problem-Solving Style in 
Custody Mediation’ (1994) 50(1) Journal of Social Issues 67; McDermott, E. P., and R. Obar, ‘”What’s Going On” 
in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Wall and Chan-Serafin 2010. 
91 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709. 



31 
 

In mediation’s early years in Australia, most mediation literature was focused on the process 

itself.   Articles in early issues of the ADRJ,92 as mentioned above, refer mainly to the mediation 

process, with the mediator seen as the person who conducted that process.93   

Since the early 2000s, the focus has shifted more towards the mediator’s technical skills: a 

prescribed set of strategies, techniques, specific actions and statements that are considered to be 

essential for effective practice.  For example, the NMAS include relatively brief mention of the 

mediation process itself yet provide more extensive coverage of various mediator skills.94  Although 

all models of practice have been instrumental in the development of recognised mediator skills, the 

classic, or pure, facilitative model appears to have been the most influential.  Instruments for 

assessing mediator skills still include skills associated with pure facilitation, wherein the mediator’s 

responsibility is to guide the mediation process and to facilitate discussions between the disputants, 

while the disputants themselves have responsibility for the substance of their dispute, and for 

developing its terms of resolution.  Although this model of practice echoes the early ideological 

commitment to an empowering process facilitated by a non-interventionist mediator, it has been 

suggested that it is not as widespread in practice as it is in theory.95  It is likely that the models used 

by mediators vary significantly according to context.  

Other definitional criteria for mediators 

The mediator can also be defined according to their appointment and practice status.  For 

example, whether the mediator is a staff member of the organisation within which the mediation 

 
92 The ADRJ (Australasian Dispute Resolution Journal) is Australia’s leading specialist journal for mediation and 
DR research and commentary. 
93 Stevenson, E., ‘The Use of Community Mediation in the Family Mediation Centre (NSW)’ (1990) 1(1) ADRJ 
24; Riekert, J., ‘Alternative Dispute Resolution in Australian Commercial Disputes: Quo Vadis?’ (1990) 1(1) ADRJ 
31. 
94 Mediator Standards Board, NMAS (MSB, 2015) Part III Practice Standards, 9-13, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
95 Sourdin, T., ‘Avoiding the Credentialling Wars: Mediation Accreditation in Australia’ (2008) 27(2) The 
Arbitrator and Mediator 21. 

http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
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occurs; a rostered panel member; a legal or judicial mediator associated with a court-connected 

program or service; or appointed as a private practitioner.   

1.5. Mediator effectiveness 

Measuring mediator effectiveness 

As with definitions of mediators, most effectiveness measures are designed around the 

mediation process, not the mediator, and, over time, this has tended to make mediator 

effectiveness synonymous with process effectiveness, rather than each being examined separately.  

A small number of research studies have proposed key attributes of mediator effectiveness, 

including: the mediator being perceived as being fair and respectful, knowledgeable and impartial, 

prepared and skilful, and overseeing the completion of settlement;96 however, these are complex 

and subjective concepts that are difficult to define and measure.  It has also been suggested that a 

mediator’s effectiveness relies on their capacity for exercising a constructive influence over the 

participants,97 which is also problematic from a research perspective.  

Mediator training and education 

In Australia, since the early 2000s there has been extensive focus on the provision of mediator 

training and assessment that centres on the technical skills of mediators.  In some instances, this 

approach arose from the contemporary approach to the skills-based training and assessment of 

apprentices.98  Essential technical skills for mediators were identified, codified and categorised 

within the framework of models of practice, and mediation training courses and assessment 

processes were developed around them.  In 2008, the NMAS became effective and it, too, specified 

 
96 Bingham, L. B., “Transformative Mediation at the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; McDermott, P. E., ‘Discovering the Importance of Mediator Style – An 
Interdisciplinary Challenge’ (2012) 5(4) Negotiation and Conflict Management Research 340. 
97 Bowling, D., and D Hoffman (eds), Bringing Peace Into the Room (Jossey-Bass, USA, 2003). 
98 For example, see Mediation Act (1997) (Australian Capital Territory) [repealed 2015], and its attendant 
regulations which included specific detail about mediator technical skills and the means by which they should 
be assessed; the development of the specific skills-based training and assessment requirements that were 
included in the Mediation Act 1997 (ACT) Regulations were based on the then operating apprenticeship 
scheme. 
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technical skills and knowledge which were intended, in part, to guide mediator training and 

assessment. 

At present, training for mediators in Australia is loosely regulated via key components 

prescribed by the NMAS.  In general, the training is provided by mediation organisations and 

agencies, as well as by universities.  The key influence on mediator training and assessment is the 

NMAS.  The NMAS generally enjoys broad recognition in the mediation sector, and its Standards 

include requirements for initial mediator training and for the ongoing education and professional 

development of experienced mediators.99  Most professional bodies, courts, tribunals, and 

government departments and agencies (at national, state/territory, and local levels) require 

mediators to have NMAS accreditation.  Despite the NMAS not being a mandatory system, nor its 

Standards enforceable, most mediator training courses link their content and format to its 

requirements.  In Australia, most organisations that provide basic mediation training, require that 

the training courses be based on an articulated process model, an associated model of practice 

(most commonly, the facilitative model), and mediator skills that align with the specified model and 

process.100 

Most of the organisations providing mediator accreditation also provide mediator training 

designed to meet their own accreditation requirements.  As part of their responsibilities under the 

NMAS, RMABs undertake to recognise each other’s mediator training programs for the purposes of 

mediator accreditation; however, the conduct of mediator training courses is a valuable source of 

income and organisations tend to conduct their own training, competing with each other for course 

attendees, and closely protecting their training materials and course content.  

 
99 Mediator Standards Board, NMAS (MSB, 2015) Part II Approval Standards, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
100 Sourdin, T., Alternative Dispute Resolution (4th Edition, Lawbook Co. Thomson Reuters, Australia, 2012), 
219-246; Boyle, A., Mediation: A Practitioner’s Guide (Institute of Arbitrators and Mediators Australia, 2006, 
2009). For commercial-in-confidence reasons, it is difficult to obtain training and assessment documentation 
from mediator training bodies in Australia. 

http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
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It has been suggested that the incorporation of mediation into programs, schemes, and court 

and tribunal panels is institutionalising mediation in Australia, with the institutionalisation being 

reinforced by the provision of institutionally based mediator training that focuses on the institution’s 

preferences for mediator practice in terms of models and role.101    

Quality control of mediation and of mediators 

In Australia, there are two major systems that provide standards-based mediator 

accreditation at a national level and oversee quality control of mediation practice.  One is the NMAS, 

and the other is the Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (FDRP 

Regulations).102   

The term “NMAS” applies to the Standards themselves, which are overseen by the MSB.  

While the Standards are subject to regular review by the MSB, and by RMABs,103, the MSB does not 

apply the Standards directly, relying instead on RMABs to do so.   

The MSB, oversees the operations of NMAS, including its system of self-regulating quality 

control vested in its organisational members (RMABs).  The FDRP Regulations include Federal 

regulation of quality control.  Although mediators generally can practise without NMAS 

accreditation, mediators cannot call themselves Family Dispute Resolution Practitioners (FDRPs) or 

practise as FDRPs without being accredited under the FDRP Regulations.104 

 
101 Boulle, L., Mediation Principles, Process, Practice (3rd Edition, LexisNexis Butterworths, Australia 2011). 
102 Information about both systems is available on their relevant websites.  Information about NMAS is 
available on <https://msb.org.au/; <https://www.legislation.gov.au/Details/F2008L03470>; and information 
about Family Dispute Resolution is available on 
<https://www.ag.gov.au/FamiliesAndMarriage/Families/FamilyDisputeResolution/Pages/Foraccreditedfamilyd
isputeresolutionpractitioners.aspx>. 
103 Since its inception in early 2008, NMAS has been reviewed once leading to revised Standards being issued in 
2015.  At the time of writing, the system is again under review specifically to examine the feasibility, and 
practicality, of incorporating standards for conciliators and for Indigenous conflict managers and peacemakers. 
104 As noted earlier in this Chapter, the Family Law Court, and its associated services, including Family Dispute 
Resolution, are under review and possible re-structure. 

https://msb.org.au/
https://www.legislation.gov.au/Details/F2008L03470
https://www.ag.gov.au/FamiliesAndMarriage/Families/FamilyDisputeResolution/Pages/Foraccreditedfamilydisputeresolutionpractitioners.aspx
https://www.ag.gov.au/FamiliesAndMarriage/Families/FamilyDisputeResolution/Pages/Foraccreditedfamilydisputeresolutionpractitioners.aspx
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Both systems include standards for initial accreditation, although the requirements that must 

be met by FDRP applicants are more complex and include vocational and post-graduate training.105  

Both NMAS mediators and FDRPs are required to meet similar criteria for on-going preservation of 

their accreditation status.106   

The NMAS and the FDRP systems each include similar requirements regarding the 

management of complaints about practitioners; however, responsibility for overseeing non-

compliance reflect the differences in responsibility under the NMAS and under the FDRP 

Regulations.  For example, under the NMAS, RMABs are responsible for overseeing and acting on 

complaints about non-compliance of their mediator members, and neither the NMAS nor the MSB 

include specific requirements for RMAB actions on complaints.  On the other hand, under the FDRP 

Regulations, the Department retains responsibility for acting on complaints and the Regulations 

specify actions the Department may take in the event of an FDRP’s non-compliance. 107    

In addition to these two national systems, the mediation landscape in Australia includes a 

proliferation of individual professional dispute resolution organisations that oversee quality control 

of mediation and mediators.  There is a wide range of such organisations, including: The Resolution 

Institute108, the Australian Mediation Association109, the Chartered Institute of Arbitrators110, 

Relationships Australia111, the Community Justice Centres (in NSW112 and the Northern Territory113), 

the Dispute Settlement Centre of Victoria114, the Dispute Resolution Branch (Queensland 

 
105 Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth), Regulation 5. 
106 See Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth), Regulation 14; Mediator 
Standards Board, NMAS, (MSB, 2015) Part II Approval Standards, 5-6, NMAS, July 2015, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
107 Family Law (Family Dispute Resolution Practitioners) Regulations 2008 (Cth), Regulations 17-22. 
108 Further information is available on <http://www.resolution.institute/>. 
109 Further information is available on <http://ama.asn.au/>. 
110 Further information is available on <https://www.ciarb.net.au/>. 
111 Further information is available on <http://www.relationships.org.au/>. 
112 Further information is available on <http://www.cjc.justice.nsw.gov.au/>. 
113 Further information is available on <http://www.cjc.nt.gov.au/>. 
114 Further information is available on <http://www.disputes.vic.gov.au/>. 

http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
http://www.resolution.institute/
http://ama.asn.au/
https://www.ciarb.net.au/
http://www.relationships.org.au/
http://www.cjc.justice.nsw.gov.au/
http://www.cjc.nt.gov.au/
http://www.disputes.vic.gov.au/
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Department of Justice and the Attorney General)115, the Citizens Advice Bureau (Western 

Australia)116, the Conflict Resolution Service (ACT)117, and the Australian Dispute Resolution 

Association, or its state equivalents.  All these organisations are RMABs under the NMAS118 and 

many also operate under the FDRP Regulations.   

Many mediators retain membership of one or more of the professional organisations, making 

themselves subject to the relevant organisations’ implementation of NMAS and/or FDRP 

Regulations.  The mediators are responsible for their own ongoing education and professional 

development, and for maintaining their ongoing accreditations.  RMABs are required to have ethical 

codes of conduct with which their mediator members are expected to comply and some of the 

mediator membership organisations have additional internal standards of practice for mediators and 

internal processes for overseeing mediator compliance. 

Some mediation programs also include their own quality control regime which is overseen 

internally.  For example, courts and tribunals may have RMAB status or will themselves handle non-

compliance complaints about mediator members rather than submit a complaint to an RMAB, or to 

one of the professional organisations. 

Although many FDRPs practise full-time, there are also many mediators for whom their 

mediation practice is an adjunct to their primary profession, such as law, accountancy, engineering, 

psychology or archaeology, and mediators usually retain additional membership of relevant non-

mediator professional organisations.  Many of those same professional organisations have 

 
115 In Queensland, the Dispute resolution Branch oversees the provision of dispute resolution services, 
including mediation, through Dispute Resolution Centres; the RMAB status and quality control of mediators 
resides with the Dispute Resolution Branch; quality control information is available on 
<https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/training-in-dispute-
resolution/national-mediator-re-accreditation/>. 
116 Further information is available on <https://www.cabwa.com.au/>. 
117 Further information is available on <http://www.crs.org.au/>. 
118 A full listing of RMABs is available on the MSB website <https://msb.org.au/accreditation-bodies/rmab-
contact-list>. 

https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/training-in-dispute-resolution/national-mediator-re-accreditation/
https://www.qld.gov.au/law/legal-mediation-and-justice-of-the-peace/training-in-dispute-resolution/national-mediator-re-accreditation/
https://www.cabwa.com.au/
http://www.crs.org.au/
https://msb.org.au/accreditation-bodies/rmab-contact-list
https://msb.org.au/accreditation-bodies/rmab-contact-list
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developed internal professional support services for their mediator members, some are also RMABs, 

and some have their own mediator accreditation systems.119 

The complex array of professional accreditation, compliance, and support services that are 

available for mediators has led to an equally complex quality control landscape, and, apart from 

FDRPs, it is based on self-regulation.  While many RMABs ask their mediator members to comply 

with the NMAS Standards, they also retain their own practice standards and ethical codes of 

conduct.  Through their choice of membership, mediators can subject themselves to any or all these 

arrangements and many contribute to the sector’s complexity through their membership with 

multiple organisations.   

Mediator behaviour 

Mediator behaviour has not been defined and studies of it are limited; however, it is a key 

focus of this thesis.  Although some researchers consider mediator behaviour to include everything 

done by an individual mediator during mediation, including responding to and influencing the 

dynamics of the process,120 others have suggested that research should include all pre-mediation 

and post-mediation activities for a fuller understanding of the process and the mediator’s role.121  It 

could be said that mediator behaviour includes all that a mediator says and does to fulfil the 

mediator role; however, that assumes clarity about the mediator’s role. 

Mediator behaviour includes what the mediator does as well as the mediator’s decisions to 

act in certain ways, and researchers have sought to analyse individual mediators’ decision-making 

 
119 Examples include the State-based Law Societies and their equivalents: the Law Society of NSW provides 
Dispute Resolution Specialist Accreditation for its members, available on 
<http://lawsociety.com.au/cs/groups/public/documents/internetcontent/026295.pdf>; the Law Institute of 
Victoria, provides a similar Specialist Accreditation program, available on <http://www.liv.asn.au/Professional-
Development/Accredited-Specialisation/Areas-of-Specialist-Accreditation/Mediation.aspx>. 
120 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multidimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709. 
121 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus about 
Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Kochan, T. A., 
‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392. 

http://lawsociety.com.au/cs/groups/public/documents/internetcontent/026295.pdf
http://www.liv.asn.au/Professional-Development/Accredited-Specialisation/Areas-of-Specialist-Accreditation/Mediation.aspx
http://www.liv.asn.au/Professional-Development/Accredited-Specialisation/Areas-of-Specialist-Accreditation/Mediation.aspx
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processes, considering them to be integral to what the mediator chooses to do at any time during 

the mediation, without necessarily being related to any model of practice. 122  

It is inadequate to describe the mediator’s role as being that of the third party who conducts 

the mediation process.  Such a description belies the multiple complexities inherent to the practice 

of mediation and to what mediators say and do during mediation.  For example, the NMAS require 

mediators to safeguard the procedural fairness of the process, ensuring that it is ‘fair, equitable and 

impartial’, while also ensuring that participants have appropriate levels of participation and 

contribute to the process and to any outcomes.123  These responsibilities involve more complex 

activities than merely conducting the mediation process. 

The next Section of this Chapter provides an overview of mediation research, including brief 

descriptions of constraints reported by mediation researchers.   

1.6 Mediation research 

As part of an analysis and appraisal of the selected empirical studies, this thesis includes 

detailed commentary on key issues in mediation research, including definitions and measures;124 

empirical methodologies;125 and constraints on research and on researchers.126  

Despite their role in illuminating the practicalities of the mediation process, empirical studies 

are the lesser component in the relatively small field of mediation research.  Theoretical studies are 

more prominent and are important for developing mediation’s conceptual frameworks.  In its 

investigation of what is known about mediator effectiveness, the research supporting this thesis is 

 
122 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multidimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their 
Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
123 NMAS Practice Standards, 2015, section 7.1, available on 
<https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system-
2015.pdf#page=9>. 
124 See Chapters Three and Four. 
125 See Chapters Six, Seven, and Eight. 
126 See Chapter Five. 

https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system-2015.pdf#page=9
https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system-2015.pdf#page=9
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focused largely on empirical work, although, where they contribute to analysis, theoretical and 

doctrinal works are included. 

Mediation is said to have developed from two directions, each of which has influenced how 

the process continues to be evaluated. 127  One direction was from the community sector, whose 

measures of mediation’s effectiveness derive from a sense of the self-responsible community with a 

focus on participation and satisfaction.  The other direction was from the legal sector, whose 

measures of mediation effectiveness derive from its need for effective case management in a legal 

context and a focus on the efficient delivery of mutually satisfactory resolution of disputes. 

Empirical studies of mediation 

The overarching purposes of empirical investigations of mediation have been said to include: 

i) Establishing and confirming mediation’s effectiveness as a process for resolving conflicts 

and disputes; 128 

 
127 Kovach, K. K., ‘Privatization of Dispute Resolution: In the Spirit of Pound, but Mission Incomplete: Lessons 
Learned and a Possible Blueprint for the Future’ (2006) 48(1) South Texas Law Review 1003; Stevenson, E., ‘The 
Use of Community Mediation in the Family Mediation Centre (NSW)’ (1990) 1(1) ADRJ 24; G. Weiner, ‘A Call for 
Evidence-based Standards for Mediator Quality’ (2012) Professional Standards and Ethics., Unpublished Paper, 
Paper 2, available on <http://www.civiljustice.info/profstan/2>. 
128 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 
19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and 
Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, 
and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; 
Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial 
Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 
1992); Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in 
Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., 
Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 

 

http://www.civiljustice.info/profstan/2
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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ii) Increasing what is known about mediation and its practice;129 and 

iii) Improving the standard of mediation practice.130 

 
29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 
Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in 
General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute 
Resolution 641; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois 
University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
129 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on 
Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Hiltrop, J. M., ‘Factors 
Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The 
Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Kochan, T. A., and T. Jick, ‘The 
Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict 
Resolution 209; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; McDermott, E. P., and R. Obar, 
‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. 
Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ 
(1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, 
G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem 
Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Shapiro, 
D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social 
Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ 
(1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ 
(2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their 
Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation 
Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology 
Bulletin 123. 
130 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further 
Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High 
Cost of Litigation 149; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction 
in Successful and Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of 
Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey 1993; 
Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, ‘Following the 
Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal 
of Dispute Resolution 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes 
(Presentation, Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, 
Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International 
Association of Conflict Management, 2007); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: 
Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-
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Empirical studies of mediation have tended to focus on whether the mediation process can be 

predicted to produce settlements in a timely and cost-effective way, and whether participants are 

consistently satisfied with the process and its outcomes, as well as with the mediator.  Many studies 

have investigated the process components that can be shown to contribute to the achievement of 

agreements and have sought to establish the primacy of any of the models of practice.131  Empirical 

studies have been conducted in the settings typical of mediation, including in court-connected 

disputes, in community-based disputes, in industrial disputes, and in divorce/custody disputes.  

Although there have been many studies of mediation within those settings, analyses that compare 

mediation effectiveness across settings are rare.  There have been very few longitudinal studies of 

mediation effectiveness, so the long-term effects or benefits of mediation have been difficult to 

ascertain.  Empirical studies include limited information about mediator demographics (eg age, 

ethnicity, education, gender, etc) and investigations of minority group access to and satisfaction with 

mediation are not common. 

Funding and support 

As in other fields of research, including those linked to the justice sector, mediation 

researchers have noted the limited availability of funding and support for their activities, and their 

reliance on funders who have vested interests in the research outcomes.  For example, where 

research projects are funded by mediation programs themselves, or by courts, or by the justice 

system, or by any other sector in which mediation occurs, and there are limited public grant 

opportunities, there is a likelihood that the focus of the research may be defined by the primary 

 
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. 
L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The 
Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
131 In its analysis of mediation effectiveness, Chapter Three considers models of mediation practice in more 
detail.   
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interests of the research funder.  Many research studies into mediation are sponsored, or funded, by 

mediation programs and other organisations for whom the research direction, results and findings 

may influence the research objectives as well as future operations and ongoing funding.    

Mediation research funders have their own financial constraints and may prefer to support 

the most cost and time efficient research methods, in anticipation of obtaining quick results.  For 

example, where a mediation program has the stated goals of producing settlements in the majority 

of cases, and of having high levels of participant satisfaction with the mediation process and its 

outcomes, the program’s administrators are most likely to prefer research that is designed to be 

aligned to these objectives.   

The mediation field enjoys government and institutional support through the proliferation of 

mediation services and, although studies with a focus on settlement rates and participant 

satisfaction may be contributing to the continued growth in mediation’s availability, a close reading 

of mediation research shows that the findings about settlement and satisfaction are not clear-cut.  It 

is unclear if the equivocal findings arise directly from the research data or reflect the ways in which 

the data has been collected. 

Constraints on empirical research  

It is recognised that investigations of mediation face their own specific difficulties, and 

mediation researchers report that those difficulties include access restrictions caused by mediation’s 

confidentiality (and the confidentiality of the study data); problems accessing funding and support 

for empirical studies; the influence of vested interests in the outcomes of research; the pressure for 

“good news” findings that confirm mediation’s effectiveness; access to suitable study participants; 

the professional requirements, and pressure on researchers, for frequent publications; the effects 
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that research results may have on broader social systems (eg the legal and justice systems); and 

gaining ethics approval for what is human research.132 

Access to mediation records for the purpose of data collection can also present problems for 

researchers.  For example, although courts and tribunals may maintain some mediation case 

records, they are not usually accessible without the participants’ consent and consent may be 

impossible to obtain if the contact details retained by the court or tribunal are incomplete.  Many 

courts may have no records relating to a mediated referral or outcome and may simply record a 

consent judgment to reflect that a mediation occurred (and reached agreement).  Many mediation 

agencies receive public funding for the provision of mediation services and could be valuable sources 

of data for mediation research; however, privacy requirements and ethical concerns ensure that 

their public reports (such as annual reports) include only basic quantitative data relating to rates of 

mediation usage.  The fact that mediation is ordinarily a ”confidential” process can raise additional 

obstacles both in terms of access to more extensive data (if it is available) and access to participant 

details.  There is a dearth of research based on private mediations and private mediators, perhaps 

caused in part by the difficulty in accessing any records of mediations conducted by private 

mediators.    

In addition, the field of mediation research is small which is likely to limit the number of 

researchers working in it, the scope of their investigations, and the range of their research 

approaches.  The limited numbers of researchers may also magnify their influence on the field and 

on each other’s work.  Chapter Two considers the limitations of the selected studies that are the 

focus of the research contributing to this thesis. 

Study participants 

 
132 Chapter Seven includes a targeted review of constraints on mediation research. 
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When considering the participants in any empirical study of mediation, there are two issues: 

the selection of suitable participants, and their capacity to provide the information that researchers 

require.133 

Empirical researchers rely heavily on information provided by mediation participants 

(mediators, disputants, and others) and it is reasonable to expect that, as key stakeholders in any 

mediation process, they can provide valuable information about their experiences.  However, the 

credibility of the data depends on the researchers having selected participants who are suitable for 

the roles they are to fulfil in the study, and on the participants themselves being appropriately 

knowledgeable and experienced to be able to provide the required information.  For example, do 

disputants have the knowledge and experience to report on the detailed events assumed to have 

occurred during mediation; are mediators free to report on their own actions during mediation if the 

results will be available to others (say, in published form); are mediators willing to report what they 

do in mediation if they know their actions do not “fit” the accepted, or required, model of practice?  

Researchers report that it can be difficult to enlist mediators and disputants into empirical 

studies, leading to studies with small sample sizes which affect the reliability of study results.  

Although there can be many explanations for this (including disputants’ understandable lack of 

interest in research, concerns about confidentiality, and mediators’ time constraints), it is a 

constraint that might be overcome by encouraging mediators as research collaborators rather than 

as study participants.   

Empirical methodologies 

 
133 Chapter Five of this thesis includes analysis of the selection and capacity of study participants as reported in 
the selected literature. 
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In general, empirical studies of mediation seek to understand what happens during mediation, 

and, to that end, they collect research data from mediation participants (including the mediator, the 

disputants, and their legal advisers) and/or from observational reports.134   

To inform empirical studies of mediation, most research data is collected from mediation 

participants using surveys or interviews.  Information is also collected from observational reports (eg 

live observations, or recordings), and from court or program records.  Researchers seek information 

about what happens during mediation including what the mediator said and/or did, and participants’ 

perceptions of the mediator, of fairness (of the process, of its outcomes, and of the mediator), and 

their own sense of satisfaction with their mediation experience.  It is common for researchers to ask 

mediators to report on themselves including assessments of their own skills and effectiveness. 

Some empirical studies have collected data from lawyers and from mediators to examine the 

role of lawyers in mediation and the extent of their influence on their client’s participation and levels 

of satisfaction.135  

Although commentators regularly suggest that more reliable data for empirical studies is to be 

collected from observers, the method is widely said to be expensive, complex, and time consuming 

to design and to undertake.  It has also been said to be strongly reliant on the cooperation of 

mediators and the administrators of subject programs136 – where such cooperation is limited access 

to observable mediations is also likely to be limited.  A small number of researchers have suggested 

that their own observational studies might have been affected by subjective factors (such as the 

observers’ personal interpretations of what they perceived).137  It is not common for empirical 

 
134 Chapter Six of this thesis includes analysis of the data collection methodologies described in the selected 
literature. 
135 Rundle, O., ‘Barking Dogs: Lawyer Attitudes Towards Direct Disputant Participation in Court-Connected 
Mediation of General Civil Cases’ (2008) 8(1) QUTLJJ 77; Douglas, K., and B. Batagol, ‘The Role of Lawyers in 
Mediation: Insights from Mediators at Victoria’s Civil and Administrative Tribunal’ (2014) 40(3) Monash 
University Law Review 758. 
136 Druckman, D., and J. A. Wall, ‘A Treasure Trove of Insights: Sixty Years of JCR Research on Negotiation and 
Mediation’ (2017) 61(9) Journal of Conflict Resolution 1898. 
137 For example, see Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
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studies to include data from all sources (ie from mediators and from disputants and from 

observations).  The development of collaborative research networks and current developments in 

artificial intelligence may present opportunities for innovative approaches to data collection for 

future empirical studies of mediation.138   

The remainder of this Chapter describes the significance of this thesis, including its objectives 

and Research Questions, its scope, and its methodology. 

1.7. Thesis overview 

1.7.0. Significance of this research 

Although research findings are equivocal – and possibly contextually dependent – as to 

whether the mediator or the disputants or the disputants’ advisers assert more influence during a 

mediation session, it is accepted that the mediator is a key influencer.139  A number of studies claim 

to have investigated the mediator’s role, and the effectiveness of model-based mediator strategies 

and techniques; however, there are very few studies of, and very little knowledge about, what 

mediators do during mediation.  As the mediation process has come to be used more widely and in 

more institutional settings, it is becoming more important to put to one side the history of 

assumptions and beliefs about mediation, and develop a credible evidence-base about what 

mediators do, why they do it, and how they might influence mediation’s effectiveness.   

Also, there is a need to establish recognised and evidence-based benchmarks for effective 

mediator practices, and to raise the professional credibility of the mediation field.  The beneficiaries 

of knowing about mediator effectiveness include all mediation stakeholders: practicing mediators; 

users of mediation; mediation policy-makers and program administrators with responsibility for 

mediator quality control in the legal and justice systems; mediation trainers; and those with 

responsibility for ongoing mediator education and for maintenance of standards of practice. 

 
138 Chapter Eight considers future options for mediation research. 
139 Druckman, D., and J. A. Wall, ‘A Treasure Trove of Insights: Sixty Years of JCR Research on Negotiation and 
Mediation’ (2017) 61(9) Journal of Conflict Resolution 1898. 
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Through its analysis and appraisal of a selection of influential empirical studies of mediation, this 

thesis contributes to establishing evidence-based knowledge about mediator effectiveness. 

1.7.1. Contribution to the field 

Mediation research has been, and continues to be, dominated by considerations of what this 

thesis identifies as “simple effectiveness” which is measured in terms of whether a mediated 

agreement has been reached.  Traditionally, researchers have investigated the role of the mediation 

process in achieving simple effectiveness, and, in the small number of studies that have sought to 

investigate the role of the mediator, they have limited their focus to the mediator’s influence over 

the achievement of simple effectiveness.  Although a smaller number of investigations has examined 

the achievement of what this thesis identifies as “complex effectiveness” in mediation,140 again most 

of those have focused on the influence of the mediation process rather than on the influence of the 

mediator.  Although such studies are credited with having increased levels of understanding about 

what makes an effective mediator, it is unclear if they can be considered as an “evidence-base”. 

Acknowledging a research approach recommended elsewhere141, this project seeks to identify 

and challenge the assumptions that underlie the dominant theoretical frameworks applied in 

empirical studies of mediation, and the traditional empirical methodologies used by mediation 

researchers.  It is uncommon for empirical studies of mediation to be subjected to metaresearch and 

systematic appraisal approaches, and specific procedures and appraisal tools were developed for use 

in this project.142  The research approach in this thesis fills two gaps in mediation research: 

• Establishing what is known about mediator effectiveness; and  

 
140 See Chapter Three of this thesis for a more detailed examination of the definition and measurement of 
effectiveness in the selected empirical studies of mediation. 
141 Alvesson, M., and J. Sandberg, Constructing Research Questions: Doing Interesting Research (SAGE 
Publications Ltd, UK, 2013). 
142 Templates of appraisal instruments are included at Appendix C. 
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• Taking a systemic approach to confirming the reported constraints on mediation 

research.   

1.7.2. Research objective 

The overall objective of this thesis is to establish what is known about mediator effectiveness 

including what makes a “good” mediator.143 

1.7.3. Research Questions 

Chapters Three to Seven of this thesis explore the selected empirical studies of mediation in 

terms of research issues and methodological, legal, social, and behavioural issues in order to answer 

the Research Questions: 

1. What is an effective, or “good”, mediator? 

a. What are the attributes of “good” mediators? 

b. What are the behaviours of “good” mediators? 

c. What do “good” mediators do well? 

d. What are the limitations of existing empirical studies of mediator effectiveness? 

1.7.4. Scope of this research 

This thesis focuses on research approaches to empirical investigations of mediation, and 

mediator, effectiveness.  Applying a metaresearch framework, the scope of its methodologies are 

outlined below and include thematic analysis, targeted review, as well as systematic and bibliometric 

analysis. 

 
143 The research underpinning this thesis focuses on empirical investigations of the practicalities of mediator 
effectiveness.  It does not consider the complex issues associated with a mediator being ethically “good”.  
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Research methodologies are pivotal to the credibility of research data and to the validity of 

results and study outcomes.  Although many of the selected researchers question the reliability of 

traditional data collection methods for empirical studies of mediation, they continue to apply those 

same methods in their own research.  The ongoing improvement of mediator practice depends on 

researchers designing credible empirical studies of what mediators do and producing reliable 

findings with applicability beyond the studies’ own settings.   

The body of literature that forms the main focus of the thesis is a selection of 47 empirical 

studies of mediation selected from a compilation of the American Bar Association Task Force on 

Mediator Techniques.144  The US continues to dominate mediation research and publishing and the 

contents of the selected literature are drawn mainly from there, although they do include four 

reports from Australia, one study conducted in the United Kingdom (UK), and two conducted in The 

Netherlands.  The selection includes articles published between 1978 and 2013.  The selected 

studies have been conducted in a variety of mediation contexts, including court-connected 

mediations; labour/management (or industrial) mediations; family, divorce, and child custody 

mediations; community-based mediations; evaluations of mediation programs and services; and 

studies of simulated mediations.  One of its limitations is that the selection includes a 

preponderance of US research and does not include reports from other regions such as Asia, Africa, 

and Latin America.   

While the selected literature does include two unpublished papers, it does not include 

significant amounts of unavailable research.  For example, it includes only two unpublished research 

reports, and does not include program evaluations whose findings are not publicly available. 

1.7.5. Methodology 

This thesis uses a metaresearch framework to explore research and methodological issues in 

the selected empirical studies, with the intent of explaining answers to the thesis Research 

 
144 The selected literature and its provenance are described in more detail in Chapter Two.   
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Questions.  Metaresearch is a relatively recent approach devised for assessing and evaluating a 

whole body of research, and designed to detect any methodological factors that may contribute to a 

lack of information about key research topics (such as mediator effectiveness).145  Incorporated 

within that framework are content and bibliometric analyses of the selected empirical studies, as 

well as a systematic appraisal of their research methodologies.  Below is an outline of the 

methodologies used in this thesis. 

1. Two thematic analyses of the selected literature focus on definitions and measurements 

of mediation effectiveness, and on the terminologies used by researchers to describe 

what mediators say and do during mediations. 

2. The same selection of empirical studies is subjected to a systematic appraisal and 

limited bibliometric analysis.  The appraisal includes analysis of the core methodological 

components: 

a. Study participants – their selection and allocation to research roles; 

b. Data collection methodologies – their selection and application; and 

c. Researcher influence and reflexivity – their effects on the results and findings 

described in the selected literature. 

3. Using the same body of literature, and other relevant mediation literature, a targeted 

review explores the researchers’ own descriptions of the constraints that affect their 

work. 

4. Responses to an online survey of professional mediators contributes to the targeted 

review. 

 
145 The metaresearch framework and the research methodologies underpinning this thesis are explained in 
Chapter Two. 
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5. The thesis includes compilation and analysis of the findings and recommendations that 

arise from each research component and considers the potential ramifications of the 

research findings for the future of mediation research as well as ramifications for the 

practice of mediation. 

6. The thesis concludes by proposing alternative research methods and approaches 

through for in-depth exploration of mediator effectiveness. 

1.7.6. Chapter outline 

The thesis is divided into four parts, including eight Chapters. 

Part I Introduction 

Chapter One provides an introduction and overview of mediation, the topic of the thesis. 

Chapter Two describes the metaresearch approach taken in this thesis and the methodologies 

chosen for analysis of the selected empirical literature; Chapter Two includes a list of terms used 

throughout this thesis. 

Part II The literature 

Chapter Three includes a review of the selected literature in the form of a content analysis 

focusing on definitions and measurements of mediation effectiveness.  The Chapter also includes an 

analysis of how measures of mediation effectiveness might influence interpretations of mediator 

effectiveness. 

Chapter Four incorporates a review of the selected literature in the form of a content analysis 

focusing on the terminologies used by the researchers when they describe what mediators say and 

do during mediation.  The Chapter also explores how the terminologies might influence approaches 

to the measurement of mediator effectiveness. 

Part III Systematic appraisal 
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Chapter Five reports on Part One of the systematic appraisal, and an analysis of study 

participants in the selected empirical literature: who are the study participants; how were they 

selected into the studies; and what is their suitability for the research roles to which they are 

allocated. 

Chapter Six reports on Part Two of the systematic appraisal, and an analysis of the data 

collection methodologies described in the selected empirical literature: what data was collected; 

how was it collected; and from whom was it collected 

Chapter Seven reports on Part Three of the systematic appraisal and an analysis of researcher 

influence and reflexivity in the selected empirical literature.  The Chapter includes a targeted review 

of aspects of mediation research including particular constraints on empirical studies of mediation. 

Part IV Conclusion  

The final Chapter of the thesis, Chapter Eight, returns to Chapter One and summarises the 

responses to the Research Questions.  Alternative approaches and methods for future mediation 

research are proposed with the dual objectives of improving what is known about mediator 

effectiveness and improving the practice of mediation.   

 

1.8. Conclusion  

This first chapter of the thesis has provided a brief overview of key concepts and issues 

relevant to consideration of mediation effectiveness and of mediator effectiveness.  It has outlined 

the reasons that make this research an important contribution to the field of mediation research, 

and it has identified the gaps in empirical studies that it investigates.   

The intent of the research reported in this thesis is to reveal what is known about happens 

when a mediator enters a dispute, and what it is that a mediator contributes that makes mediation 

succeed, when it does.  The aim is to establish what is known about “good” mediators and to gain 
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some insight into the sense of wisdom, idealism and ‘magic’ that attracted so many keen adherents 

to mediation practice nearly half a century ago.146 

 

  

 
146 Davis, A., ‘The Logic Behind the Magic of Mediation’ 5(1) Negotiation Journal 17. 
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Chapter Two: Methodology  

As noted in Chapter One, this thesis reports on an investigation into what is known about 

mediator effectiveness.  The investigation focuses on a compilation of selected empirical studies of 

mediation previously subjected to external expert analysis.  This thesis includes a more 

comprehensive and detailed analysis of that selection, using five methodologies (thematic review, 

systematic appraisal, bibliometric analysis, targeted review, and online survey):  

(i) Two thematically based literature reviews, reported in Chapters Three and Four, whose 

outcomes inform the analysis and appraisal that follow later in this thesis; 

(ii) A systematic appraisal of the selected studies, presented in three parts, with Part One 

presented in Chapter Five and Part Two in Chapter Six; 

(iii) Part Three of the systematic appraisal is presented in Chapter Seven, as is a limited 

bibliometric analysis of the selected studies;  

(iv) A targeted review of aspects of mediation research practice is included in Chapter 

Seven; and 

(v) An online survey of practising mediators, of which the results are also presented in 

Chapter Seven. 

Context and purpose of the Chapter 

This chapter introduces the metaresearch framework and the associated methodologies that 

will be applied to analyse, review, assess, and appraise the selected studies and which are reported 

in the remaining Chapters of this thesis. 
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2.0. Metaresearch 

Metaresearch, also known as ‘research on research’,147 or ‘research on research methods’,148 

is a relatively recent approach to assessing and evaluating a body of research, rather than individual 

studies.  It differs from meta-analysis in that the latter collects all the available data on a specific 

research topic and re-analyses it.  One limitation of meta-analysis is its inherent capacity to 

perpetuate any structural flaws that might underlie the collected data included in its analysis. 149  

Metaresearch is designed to detect any such flaws. 

As metaresearch methodologies investigate how research has been conducted, how it has 

been reported, even how it has been published,150 it has become the most feasible technique for 

examining a whole body of empirical research with a view to ascertaining, for example, why studies 

are not reproducible, or, as in this research, the factors that might contribute to the lack of 

information about a key research topic (ie mediator effectiveness).   

Metaresearch has become more widely applied and reported in response to what has been 

called the ‘reproducibility crisis’ occurring in the social sciences,151 whereby many studies designed 

specifically to reproduce earlier ones have not been successful, and, in some cases, have led to a 

reversal of the original research findings.152  Reproducibility is accepted as a cornerstone of ‘the 

verification of facts’.153  The repetition of a study where different researchers use the same 

 
147 Enserink, M. (ed), ‘Research on Research’ 361(6408) Science 1178, 1179; Ioannidis, J. P. A., ‘Meta-Research: 
Why Research on Research Matters’ (2018) <https://doi.org/10.1371/journal.pbio.2005468>, 1. 
148 Howard, G. S., M. Y. Lau, S. E. Maxwell, A. Venter, R. Lundy, and R. M. Sweeney, ‘Do Research Literatures 
Give Correct Answers?’ (2009) 13(2) Review of General Psychology 116, 117. 
149 Howard, G. S., M. Y. Lau, S. E. Maxwell, A. Venter, R. Lundy, and R. M. Sweeney, ‘Do Research Literatures 
Give Correct Answers?’ (2009) 13(2) Review of General Psychology 116. 
150 Ioannidis, J. P. A., ‘Meta-Research: Why Research on Research Matters’ (2018), 
<https://doi.org/10.1371/journal.pbio.2005468>, 1. 
151 Ioannidis, J. P. A., ‘Meta-Research: Why Research on Research Matters’ (2018), 
<https://doi.org/10.1371/journal.pbio.2005468>, 1, 3; Stokstad, E. ‘The Truth Squad’ in M. Enserink (ed), 
‘Research on Research’ 361(6408) Science 1178, 1190. 
152 For example, see Open Science Collaboration, Estimating the Reproducibility of Psychological Science’ 
(2015) 349(6251) Science 943; Soumerai, S. B., D. Starr, and S. R. Majumdar, ‘Effectiveness Research You Can 
Trust: A Guide to Study Design for the Perplexed’ (2015) 12(E101) Public Health Research, Practice, and Policy 
1.  
153 Schmidt, S., ‘Shall We Really Do It Again? The Powerful Concept of Replication is Neglected in the Social 
Sciences’ (2009) 13(2) Review of General Psychology 90, 90. 

https://doi.org/10.1371/journal.pbio.2005468
https://doi.org/10.1371/journal.pbio.2005468
https://doi.org/10.1371/journal.pbio.2005468


56 
 

experimental processes, under different conditions, to reproduce the original findings is accepted as 

demonstrating that the original findings are objectively proven.154  In the natural sciences, 

reproducibility has not been as problematic as it has in the social sciences.155   

Replication is often difficult to achieve, and, in some fields of research, it can be an unrealistic 

goal.  It has been proposed that it be conceived of as having a range of forms, from a quite narrow 

reproduction of every aspect of an experimental procedure, to a broader, more conceptual 

approach in which the original hypothesis is tested using quite different methodologies.156  It is 

recognised that, although all research should be methodologically accountable, the formalised and 

often inflexible criteria applied in the natural sciences, may not always be workable in the social 

sciences.157  In some disciplines, the narrow form of reproducibility is neither practicable nor feasible 

(for example, in studies of ecology and evolution, original studies’ reliance on factors of time and 

context cannot be reproduced),158 and a broader interpretation and approach has been 

recommended.159  This thesis takes the view that, with its focus on transitory human events and 

behaviours (ie conflicts and disputes and individual responses to them), mediation is one of those 

disciplines in which a broader approach is appropriate.   

The metaresearch framework for this thesis includes four methodological components 

(thematic analysis, systematic appraisal, bibliometric analysis, and targeted review). 

 
154 Schmidt, S., ‘Shall We Really Do It Again? The Powerful Concept of Replication is Neglected in the Social 
Sciences’ (2009) 13(2) Review of General Psychology 90. 
155 Schmidt, S., ‘Shall We Really Do It Again? The Powerful Concept of Replication is Neglected in the Social 
Sciences’ (2009) 13(2) Review of General Psychology 90. 
156 Fidler, F., Y. E. Chee, B. C. Wintle, M. A. Burgman, M. A. McCarthy, and A. Gordon, ‘Metaresearch for 
Evaluating Reproducibility in Ecology and Evolution’ (2017) 67(3) Bioscience 282; Schmidt, S., ‘Shall We Really 
Do It Again? The Powerful Concept of Replication is Neglected in the Social Sciences’ (2009) 13(2) Review of 
General Psychology 90. 
157 Dixon-Woods, M., R. L. Shaw, S. Agarwal, and J. A. Smith, ‘The Problem of Appraising Qualitative Research’ 
13 Quality and Safety in Health Care 223. 
158 Fidler, F., Y. E. Chee, B. C. Wintle, M. A. Burgman, M. A. McCarthy, and A. Gordon, ‘Metaresearch for 
Evaluating Reproducibility in Ecology and Evolution’ (2017) 67(3) Bioscience 282. 
159 Fidler, F., Y. E. Chee, B. C. Wintle, M. A. Burgman, M. A. McCarthy, and A. Gordon, ‘Metaresearch for 
Evaluating Reproducibility in Ecology and Evolution’ (2017) 67(3) Bioscience 282. 
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(i) Two thematic literature analyses are conducted of mediation effectiveness, and of 

research terminology;160  

(ii) Systematic appraisal and bibliometric analysis provide the basis for evaluation of the 

research methodologies reported in the selected studies;161  

(iii) A targeted review is conducted of the reported constraints on mediation research;162 

and 

(iv) The responses to an online survey of professional mediators are included in a targeted 

review of recognised gaps in knowledge about mediation and about mediators.163 

2.1. The selected empirical literature 

In 2014, a selection of empirical mediation literature was compiled in the US, with the support 

of a range of Dispute Resolution (DR) experts under the auspices of the American Bar Association 

(ABA), creating a valuable resource to inform mediation research.  Accepting that the compilation is 

an appropriate and representative selection of empirical studies of mediation, this thesis will report 

on analysis of materials selected from it.  Further reasoning on the selection is given below. 

The mediation database 

In 2013, the American Bar Association (ABA) Section on Dispute Resolution established a Task 

Force on Research on Mediator Techniques (‘the Task Force’) to investigate research into mediator 

techniques and the effects of those techniques on mediation outcomes.  Members of the Task Force 

were drawn from law and dispute resolution academics and researchers from the US and Australia 

and included highly experienced DR practitioners from both countries.  All members had relevant 

 
160 See Chapter Three and Chapter Four. 
161 See Chapter Five, Chapter Six, and Chapter Seven; for an explanation of bibliometric analysis, see Gallardo-
Gallardo, E., S. Nijs, N. Dries, and P. Gallo, ‘Towards an Understanding of Talent Management as a 
Phenomenon-Driven Field Using Bibliometric and Content Analysis’ (2015) 25 Human Resource Management 
Review 264. 
162 See Chapter Seven. 
163 See Chapter Seven. 



58 
 

research expertise, many with extensive experience in conducting empirical research.164  By the end 

of 2014, the Task Force had compiled over one hundred and sixty publications and reports (‘the 

mediation database’) which formed the basis of its investigations. 

Between 2014 and 2017, the Task Force conducted a limited review of items in the database.  

In 2017, the Task Force’s final report was published on the ABA website, after which the Task Force 

was disbanded; the report includes recommendations for future activity in the field of empirical 

studies of mediation.165  The author was a member of the Task Force and joined the task Force in 

May 2014.   

The mediation database contains items largely from the US, as well as from Australia and the 

United Kingdom (UK), which were published or completed between 1975 and 2014.  The items 

include descriptions of the techniques used by participating dispute resolution practitioners, 

especially mediators.  Reasons for selecting research materials form this compilation include that it 

is the only such compilation and, because of the stature of Task Force members, is likely to be 

broadly representative of the existing empirical literature relating to mediator effectiveness.  In 

addition, the compilation includes material that is readily accessible to practising mediators.   

Criteria for inclusion in the mediation database 

 
164 A copy of the Task Force’s final report is at Appendix E; the report includes a full list of Task Force members. 
165 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>. 

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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The Task Force’s initial criteria for inclusion necessarily excluded many empirical studies.166 167  

For example, one of the Task Force’s initial criteria for inclusion in the mediation database specified 

that the study must have been published in a refereed, or peer-reviewed, journal.168  It is probable 

that many non-academic studies were not included or even considered simply because such studies 

are not ordinarily published in refereed or peer-reviewed journals (regardless of what is understood 

by “refereed” or “peer reviewed”).  In addition, to be included, studies were required to have a 

specific focus on the mediator, and many studies that appeared to explore the mediation process 

were not included, despite their potential to include information relevant to the Task Force’s 

undertaking.169   

During its investigation, the Task Force applied additional inclusion criteria, the final versions 

of which are published in their report, and include:   

i) The compilation was to include ‘studies of any non-binding process in which a third 

party helped disputants try to resolve a conflict.’; this included ‘studies conducted in 

any setting, whether in situ or simulated’;170 171 

 
166 In particular, the initial criteria included: articles that were published in refereed journals and that 

examined any dispute resolution process in which a third party helped participants resolve their dispute; not 
intended to be included were studies of processes in which the third party made decisions on behalf of the 
participants; however, a small number of included articles did include investigation of determinative 
processes, including arbitration; journal articles had to contain empirical data examining the effects of 
mediator actions on mediated outcomes (Task Force members agreed that outcomes could include: any 
agreement, the nature/details of any agreement, participant and adviser perceptions of the process and of the 
third party, and perceived improvements in participants’ understanding of each other’s situation, and 
improvements in their communication). 
167 All references to the ABA Task Force in this section derive primarily from the Task Force’s report; Task Force 
records, and informal discussions with Task Force members, have also contributed information. 
168 Although the unrecorded consensus among Task Force members was that articles were to have been 
published in refereed and/or peer reviewed journals, Australia and the US have quite different understandings 
of what constitutes a refereed or peer reviewed journal. 
169 Despite setting out to do so, very few of the publications in the mediation database do actually focus on the 
mediator; this issue is considered in some detail throughout this thesis. 
170 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>,8. 
171 A small number of included items do analyse data from binding processes such as arbitration; however, the 
binding process is not the focus of the study – it is included to enable a comparative analysis of mediation. 

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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ii) To be included, an article/report ‘had to contain empirical data … reported in 

English’;172 and 

iii) ‘empirical data had to examine the effect of mediator actions on mediation 

outcomes.’173 

In addition to reaching an agreement, mediation outcomes were accepted as including ‘the 

nature of the agreement, parties’ and attorneys’ perceptions of the process and the mediator, and 

improvement in parties’ understanding and communication.’174  The Task Force’s report specifies 

that included items must focus on: ‘mediator techniques’,175 ‘mediator actions’,176 or ‘mediator 

behaviors’.177  The Task Force specified one exclusion criterion: items could not include analysis of 

‘any process in which a third party made a decision for the parties or reported a “decision” to the 

court’178  This placed clear restrictions on the inclusion of any items that related only to 

determinative processes. 

 
172 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
173 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
174 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
175 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
176 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
177 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
178 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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The mediation database includes documents that are not strictly compliant with the specified 

criteria, such as chapters of books, and unpublished reports.  The selection suggests that members’ 

preference was to create an inclusive database of existing publications and reports relating to 

empirical research into mediator techniques, rather than being limited by the strict application of 

the Task Force’s own criteria. 

2.1.0. The selected studies 

The mediation database is a unique research resource, and, after detailed consideration of its 

contents, 47 items were selected to be the core focus of this research.  For practicality, throughout 

this thesis, they are referred to as “the 47 selected studies” or “the selected studies”.179 180  

Inclusion criteria for the selected studies 

In the context of this thesis, the following additional inclusion criteria were applied to the 

mediation database, and items that met the criteria were included in the selected studies for this 

research:   

1. Items had to have been included in the original Task Force database; 

2. Reports of empirical investigations of mediation only. As this thesis is examining 

mediator effectiveness, in order to be included, publications and reports should 

describe only investigations of mediation and mediators (application of this criterion 

relied on the terms and descriptions included in the database items themselves, and not 

on a separate analysis of the process they described), within the database. Notably, 

many of the reported processes that researchers describe as mediation lack process 

 
179 A list of the forty-seven items is at Appendix A.  All the selected items are directly related to empirical 
studies of mediation; and the majority are published descriptions of those studies and include reporting of the 
study results and findings. 
180 Coincidentally, the Task Force also gave detailed examination to only forty-seven of the original one 
hundred and sixty publications and reports; however, theirs are not the same forty-seven that are the focus of 
this research.  Although there are many that the two have in common, the Task Force and this research have 
applied different inclusion criteria. 
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consistency, and, according to the descriptions, some are notably different from 

others181; and 

3. Primary sources are preferred, being reports of empirical studies of mediation which 

include investigation of the mediator’s influence on any achieved outcomes, or of any 

link between the mediator role and the mediation outcomes. In this regard, it is noted 

that a primary source does more than ‘contain empirical data’182 – it may be a direct 

report of one or more empirical studies. 

Criteria were applied to exclude some material from the final selection: if a study was not 

empirical; if it lacked basic methodology;183 if it was not specific to mediation; and/or if it did not 

include links to mediation outcomes it was excluded.   

Four items have been included despite not meeting the revised selection criteria.  One is not a 

study of mediation only, and includes analysis of determinative processes as well as of mediation;184 

however, it has been included because it describes an empirical study incorporating some aspects of 

the mediator role and describes mediator actions considered to be directly relevant to this 

research.185  Three items report only on mediator techniques and actions, without considering the 

possible links between those interventions and any outcomes of the subject mediations; these items 

 
181 In part, the lack of consistency may be due to the passage of time.  The move towards consistent 
descriptions (even definitions) of the mediation process and the role of the mediator is a relatively recent 
phenomenon.  However, analysis in this thesis suggests that even recent studies do not include consistent 
interpretations of “mediation” (see Chapter Seven). 
182 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
183 For example, a study would be excluded if it relied only data drawn from the author’s personal observations 
about a selection of mediations that s/he had conducted, and that included no other data. 
184 Determinative processes include those in which the third party delivers a final resolution of the dispute – a 
determination; arbitration is a typical determinative process.  
185 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53 Journal of Personality and Social Psychology 104. 

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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include descriptions of specific mediator techniques and behaviours considered to be directly 

relevant to this research.186   

2.1.1. Limitations 

(a) Predominance of US publications 

The US dominates many fields of research, and the predominance of US material in the 

mediation database and in the selected studies reflects the US’s domination of the field of DR and 

mediation research.  Although a US-based Task Force could be expected to focus on US publications, 

the mediation database does include some material published in other countries.  For example, 

bibliometric analysis shows that forty-eight different journals were involved in publishing the Task 

Force compilation, of which forty-one are, or were, US-based; four are, or were, UK-based; two are, 

or were, Australia-based; and one is, or was, Canada-based.187  Of the forty-eight journals, less than 

half are specific to DR and mediation; however, they, too, are dominated by US publications: 

thirteen DR/mediation journals are, or were, US-based; four are, or were, UK-based; and two are, or 

were, Australia-based.  Where the publications are in the form of book chapters, the US dominance 

persists.  For example, one of the selected studies was conducted in the UK and published as a 

chapter in a US book.   

US dominance is not unique to DR or mediation research and is reported in many fields.  For 

example, a recent bibliometric analysis of existing research into talent management, in the field of 

Human Resource Management, found that a single journal (US-based) dominates the publication of 

 
186 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style in Custody Mediation’ (1994) 50 Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135; K. Kressel, How Do Mediators Decide What to Do?’ (2013) 28 Ohio State Journal on Dispute Resolution 
709. 
187 Currently, most academic, and peer-reviewed journals are available electronically and do not have a clear 
geographic base; however, the location and affiliations of editorial boards are likely to retain some influence.  
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relevant research.188  Although DR/mediation industry-specific journals are heavily US dominated, 

mediation researchers do have access to more than one.  

Chapter Seven includes findings from a bibliometric analysis of the selected studies. 

(b) Small number of studies, and their disparate historical contexts 

A major problem for mediation researchers (and for practising mediators) is that there are not 

many empirical studies that investigate mediator effects on mediated outcomes; and empirical 

studies that investigate the effectiveness of the mediator are largely unknown, even if the 

researchers might have set out to conduct such a study.  With such a limited pool from which to 

draw, the selected studies and the mediation database are necessarily small samples of empirical 

studies.189  A small research field cannot produce a large number of studies for analysis; however, as 

noted earlier, the Task Force compilation and the studies selected from it are likely to be broadly 

representative.   

The relatively small numbers of empirical studies of mediation, and of mediators, may reflect, 

in part, the many constraints on their work that mediation researchers have identified.  Chapter 

Seven reviews the constraints in more detail. 

The selected studies include descriptions of empirical studies conducted at different periods 

over a timeframe of more than 40 years, during which theoretical frameworks and research 

approaches can be expected to have changed.  In addition, the selected studies encompass a variety 

of dispute and mediation contexts, in which research approaches, terminology, and interpretations 

can also be expected to have differed.  Chapters Three and Four examine these issues in more detail. 

 
188 Gallardo-Gallardo, E., S. Nijs, N. Dries, and P. Gallo, ‘Towards an Understanding of Talent Management as a 
Phenomenon-Driven Field Using Bibliometric and Content Analysis’ (2015) 25 Human Resource Management 
Review 264. 
189 Research in other fields suggests that having a relatively small number of studies for analysis, may not be 
unusual or a significant limitation, if the analysis itself is rigorously designed and conducted; for example, see 
Probst, B., ‘The Eye Regards Itself: Benefits and Challenges of Reflexivity in Qualitative Social Work Research’ 
(2015) 39(1) Social Work Research 37.   
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Publication dates of the selected studies have not limited inclusion in this research.  Some 

items predate the DR industry’s attempts at clarifying and defining the mediation process, and the 

“mediation” process described in those items may, or may not, be familiar to current researchers 

and practitioners.  On the other hand, most of the terms used in association with mediators should 

be familiar.  For example, even if the following phrases do not have commonly accepted meanings, 

the terms themselves should be recognisable: ‘mediator strategies and characteristics’,190 ‘mediator 

styles’,191 and ‘mediator qualities’.192 

(c) Predominance of research into publicly funded mediation programs 

The vast majority of items included in the mediation database, and in the selected studies, are 

investigations of publicly funded mediation services and programs.  Publicly funded mediation 

services and programs are a valuable research resource because they tend to be accessible to 

researchers.  They are also more likely to include clear parameters for the mediation process and for 

the role of the mediator.  For example, they can include:  

• Service-defined standards of mediator practice; 

• Service-specified models and styles of mediation that are seen as defining the role of 

the mediators who conduct the service/program mediations; and 

• Preferred outcome measures that reflect the need for accountability of public funds, 

including achievement of agreement and other efficiency measures. 

Unfortunately, there is very little published research into the use and effectiveness of private 

mediation, and, as a result, it is not possible to readily determine if or how standards of practice are 

applied in private mediation, which models and styles are applied to the role of the mediator, or 

 
190 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209, 209. 
191 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues, 101, 102. 
192 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557, 558. 
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which outcomes are most typically sought and achieved.  In short, even less is known about what 

makes an effective mediator in the private mediation context than in the public context. 

Investigations of publicly funded mediation services and programs are more likely to be 

designed with public accountability or other justice-based objectives in mind and are likely to focus 

on the efficient use of public funds (including in the costs and design of the research).  Although 

some of the items included in the selected studies have been conducted in such contexts, it is not 

anticipated that the contextual parameters would impede the researchers’ analysis of the 

effectiveness of relevant mediators, even if that effectiveness is contextually-based.  

(d) Nature of the database items 

The original inclusion criteria set by the Task Force ensured that most of the items in the 

mediation database are publications.  Rather than being original research reports, they are 

documents that have been tailored for publication – either by the researchers or at the request of 

the editors or publishers.  In other words, they are likely to be summaries of original research 

reports, and it is not immediately clear how much methodological information might have been 

removed in preparation for publication.  The issue of meeting publication requirements is 

considered in more detail in Chapter Seven and within the systematic appraisal in Chapters Five and 

Six. 

(e) Research participation 

In several items in the selected studies, researchers include mention of lower than expected 

research participation rates by mediators, and by disputants.  It is likely that professional mediators 

could make positive contributions to mediation research, and the issue of their cooperative 

involvement is considered in Chapters Five, Six, Seven, and Eight. 

(f) Excluded literature 
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The selected studies include only two examples of so-called “grey literature” which, by 

definition, has not been made publicly available through journals and other recognised public 

forums.193  Mediation literature that is not part of the selected studies has been included as 

additional resources and references to inform the review, analysis, and appraisal included in this 

thesis, including where its inclusion contributes to analysis of thematic and empirical research issues. 

Finally, as noted earlier, very few empirical studies actually do investigate the role, actions, 

influence, and effectiveness of mediators, even where their stated intention is to do so. 

2.1.2. Strengths 

The selected studies include work by some of the mediation field’s eminent researchers,194 

selected by their colleagues and peers, as well as by some of the researchers themselves, in their 

capacity as members of the Task Force.  The selection includes studies conducted in seven different 

mediation contexts that are representative of the contexts in which mediation is practised and in 

which it is studied (ie community, construction/business, court-connected, evaluations of mediation 

programs and services, family/divorce/child custody, labour/management, and simulated 

mediations).   

In particular, the selection includes items that can be readily accessed by practicing mediators 

and from which they may seek practical guidance.  When reading any piece included in the selected 

studies, a practising mediator might ask: “Should I try this technique in my own mediation practice?” 

The methodologies included in this metaresearch are designed primarily to contribute to 

answering the Research Questions.  They also consider the practising mediator’s question posed 

 
193 C. A. McEwen, An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Wissler, R. 
L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished 
report, 1999). 
194 The limited bibliometric analysis in Chapter Seven includes further analysis of researcher and author 
influence. 
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above: to ascertain the transferability of the various mediator behaviours that are described in the 

selected studies. 

Additional literature and resources 

This thesis, and the research supporting it, relies on the selected studies, with additional 

consideration of other mediation literature.  This thesis also draws on examples from research fields 

other than mediation (and DR) where they are considered to make useful contributions to this 

analysis.  It has been said that mediation research lacks an interdisciplinary approach,195 and drawing 

on interdisciplinary research experience and expertise is one way to commence an interdisciplinary 

focus.  A broader literature review that includes doctrinal perspectives has also been undertaken to 

assist with the analysis of core mediation concepts. 

The next sections in this Chapter describe the metaresearch methodologies that are applied in 

this thesis for review, analysis, and systematic appraisal of the 47 selected studies.  

2.2. Thematic analysis: effectiveness and what mediators do 

2.2.0. Mediation effectiveness 196 

The concept of effectiveness provides a key theoretical framework for mediation research, for 

mediation practice, and for this research, as demonstrated by it being the subject of this thesis’ first 

thematic review, described in the next Chapter.  Using the approach of a ‘traditional narrative 

review’,197 it explores how “effectiveness” is interpreted and measured, and the influence of those 

interpretations and measurements on mediation research.  The aim of the thematic analysis is to 

answer three questions: 

 
195 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
196 See Chapter Three. 
197 Jesson, J. K., L. Matheson, and F. M. Lacey, Doing Your Literature Review: Traditional and Systematic 
Techniques (SAGE Publication Ltd, UK, 2012), 75. 
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1. How is mediation and mediator effectiveness defined and measured in the selected 

studies? 

2. What are the discernible contextual trends of those definitions and measures? 

3. What do the selected studies suggest are the influences on mediation and mediator 

effectiveness? 

Specific attention has been given to selected studies that include interpretations of 

effectiveness, and indications of how it was measured in each study.  If effectiveness is not 

mentioned, its interpretation and measurement cannot be analysed, and, for this reason, seven of 

the forty-seven publications and reports have been excluded from this initial analysis.198   

Using the remaining forty studies, the analysis considers, firstly, how the term “effectiveness” 

is used in each, and how the researcher/s intend the term to be interpreted by the reader.  The 

analysis then explores the reported findings about the effectiveness of the mediation process, and, 

secondly, findings about a range of influences on that effectiveness, including the mediator’s 

influence.  Where researchers have investigated mediator effectiveness separately from any 

mediation process, those findings, too, are included in the analysis.   

 
198 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator 
Strategic Choices: An Experimental Study’ (1994) 12 Mediation Quarterly 89; Kressel, K., T. Henderson, W. 
Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution 
Quarterly 135; K. Kressel, ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28 Ohio State Journal on Dispute Resolution 709; McGillicuddy, N. B., G. L. Welton, and 
D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53 Journal 
of Personality and Social Psychology 104; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcome of Mediation’ 41 Journal of Social Issues 101; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: 
The Effects of Mediator Bias and Disputant Power’ (1987) 13 Personality and Social Psychology Bulletin; 
Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32 
The Journal of Conflict Resolution 181. 
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The use of electronic analysis methods has been shown to distort subject data and the 

analysis results (see further discussion below).199  For this reason, each of the included forty selected 

studies has also been subjected to manual analysis, examining the contextual occurrence of the term 

“effectiveness” and its reported links to either the mediator or the mediation process. 

Chapter Three: Methodology 

The 47 selected studies were initially reviewed to ascertain which included consideration of 

mediation effectiveness in their data analysis, resulting in the above-noted exclusion of seven of the 

studies.200  Forty studies were included in the analysis and were subjected to a manual content 

analysis to determine the context of each study, and to clarify the definition and measures of 

effectiveness that were applied in each individual study.  As a result of the inconsistencies in the 

definitions and measures relevant to the effectiveness component, the analysis was somewhat 

cumbersome.  Subsequently, a measure of simple or complex effectiveness was devised and applied 

to a second analysis of the included studies, and to a comparative contextual analysis.  

The selected studies include articles that report on recent studies as well as studies conducted 

more than 40 years ago.  In some instances, historical contexts may differ slightly from their modern 

counterparts.  For example, in the US in the 1970s, community-based mediations were often 

conducted through a small number of Neighbourhood Justice Centers and the types of disputes to 

 
199 Glänzel, W., ‘Bibliometric Methods for Detecting and Analysing Emerging Research Topics’ (2012) 21(2) El 
Profesional de la Informacion 194; Busch, D., ‘Does Conflict Mediation Research Keep Track with Cultural 
Theory?’ (2016) 4(2) European Journal of Applied Linguistics 181.  
200 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. 
McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation 
Quarterly 89; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Kressel, K., ‘How Do Mediators Decide What To 
Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute 
Resolution 709; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment 
Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Welton, G. 
L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) 
Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
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be resolved were limited to minor disputes between neighbours, landlord/tenant disputes, minor 

consumer complaints, and family disputes.201  A modern understanding of “community-based 

mediation” in the US may have changed to include a broader category of disputes (such as consumer 

complaints), but not sufficiently to affect the analysis focus on measures of mediation effectiveness.  

Chapter Three limits its focus on effectiveness to the relevant issues raised in the selected studies.   

Limitations 

Any investigation of what is known about mediation effectiveness, and about mediator 

effectiveness, is a complex undertaking.  Conceptual questions arise concerning: the differentiation 

between, and the determination of, interpretations and measurements of effectiveness itself; the 

levels of influence of external factors on the research and on the context in which those definitions 

and measurements are made; and how the mediator’s influence can be differentiated from other 

potential influences.  Other potential influences can include the behaviours of disputants, of other 

participants, and of advisers and representatives in the mediation, as well as the mediation’s context 

and the researchers.   

The various overriding philosophical approaches to mediation in any particular instance may 

also influence interpretations and measurements of effectiveness.  For example, a mediation may 

focus on achieving transformative objectives or it may have a narrower focus on achieving 

settlement.  In addition, there may be several philosophical approaches operating concurrently in 

any one mediation: the mediator’s philosophical approach, the disputants’ philosophical approach, 

the advisers’ philosophical approach, and the philosophical approach of the mediation program, or 

setting, within which the mediation is occurring, and, in the context of mediation research, the 

researchers’ philosophical approach.  There may also be a broader cultural context that influences 

what effectiveness might mean, and how it might be measured. 

 
201 Garth, B. G., and M. Cappelletti, ‘Access to Justice: The Newest Wave in the Worldwide Movement to make 
Rights Effective’ (1978) Articles by Maurer Faculty, Paper 1142, available on 
<https://www.repository.law.indiana.edu/facpub/1142>. 

https://www.repository.law.indiana.edu/facpub/1142
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When the Task Force compiled the original 160 items, effectiveness was not a criterion for 

inclusion.  Among other criteria, the Task Force specified that an item had to include ‘empirical data 

[on] the effect of mediator actions on mediation outcomes.’202  Therefore, it cannot be expected 

that the selected studies include extensive explorations of mediation effectiveness; however, the 

lack of data about mediator effectiveness is surprising. 

2.2.1. What mediators do 

This section describes the methodological approach reported in Chapter Four of this thesis 

and used to analyse the terms reported in the selected studies for describing the activities and 

behaviours of mediator participants.  In any field of research, consistency in the use of key terms and 

how they are interpreted provides a point of research identity for the field, and a form of cultural 

‘sense-making’.203  A lack of terminological consistency can lead to confusion and can hamper 

comparative assessment.  It can also be problematic for researchers themselves.  Pivotal to 

answering the Research Questions is an understanding of the common language, or accepted key 

terminologies, that are used in the selected studies.  For example, to understand mediator 

effectiveness, it is important to clarify how the researchers describe mediator activities, especially in 

comparative studies. 

The analysis is designed to: identify the key terms that appear in the selected studies when 

referring to subject mediators and their activities; conduct a preliminary analysis of those terms; and 

conduct subsequent, more detailed, analyses.  In the context of this thesis, key terminology is taken 

to be the words and phrases that researchers use in direct association with activities of subject 

mediators.  In other words, within the selected studies, key terminology relates to what subject 

mediators are reported to say and do.  All forty-seven of the selected studies have been included in 

 
202 American Bar Association Section of Dispute Resolution, Report of the Task Force on Mediator Techniques 
(American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>, 8. 
203 McKee, A., Textual Analysis: A Beginner’s Guide (Sage Publications Ltd, 2003), 19. 

https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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this analysis because they provide descriptions of what participating mediators are reported to have 

said or done. 

In a recent review of the literature on mediator ‘competencies, skills, and behaviours’, 204 

descriptions of mediator behaviour are bundled into one of two groups, the first of which is: 

‘mediator style, strategy and personality’,205 and the second: ‘mediator competencies, skills, 

knowledge and behavior’.206  A similar bundling approach was considered for the current analysis, 

however it was found to be impracticable because of the scope, variety, and diversity of terms and 

interpretations in the selected studies.  Also, it was thought that bundling might mask the scope and 

potential effects of the terminological inconsistencies. 

Chapter Four: Identification and analysis of key terms 

Initially it was anticipated that mediator actions and approaches that influence the 

effectiveness of mediation could be revealed by a review of the selected studies.  Ultimately, 

however, the studies include a sufficiently diverse range of terminologies and interpretations of 

them that a comparative analysis of their relevant findings proved unworkable.  The wide range of 

terminologies adopted might have been less problematic had the studies included similar 

interpretations and applications or some material that would enable inferences to be drawn about 

common terminological meanings. 

Any analysis of research design and/or research findings is reliant on the ways in which 

researchers describe their work.  However, it was not possible to establish common, or benchmark, 

terms used in the selected studies to describe the key unit of analysis in empirical analyses of 

 
204 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016), 5. 
205 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016), 16. 
206 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016), 16; the report 
also demonstrates the concomitant use of unexplained terms that appears to be so prevalent in the selected 
studies.    
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mediator effectiveness: the activities of the mediator participants.  It had been anticipated that 

establishing those benchmark terms could facilitate a comparative analysis of empirical 

investigations of mediator effectiveness across the various contexts described in the selected 

studies.  Early in the analysis, it became clear that there are no obvious benchmark terms in the 

selected studies, despite all apparently having mediator activities as a common unit of analysis.  

Once the lack of benchmark terms became obvious, it was clear that the intended analysis could not 

be undertaken.   

The objectives were then revised to incorporate the identification and analysis of the 

predominant, or key, terms applied in the selected studies, including analysis of how researchers 

interpret and apply those key terms in their empirical investigations of mediators and their activities.  

It was anticipated that the findings of such a terminological analysis could inform the development 

of agreed benchmark terms for the field of mediation research. 

Although the use of electronic analysis techniques is relatively commonplace, in this thematic 

analysis both manual and electronic analysis methods have been used.  Commentators have 

cautioned that electronic analysis (ie software-based analysis of electronic publication databases) 

can create misleading assumptions about commonalities among documents;207 can result in 

distorted findings based on restrictions imposed by the design of the database (eg where the 

database accesses only abstracts of articles, not the full articles);208 and it has been noted that 

ascertaining the mere occurrence of terms, or words, in a given text does not provide an 

understanding of how authors might choose to interpret those words in different contexts.209  In any 

 
207 Glänzel, W., ‘Bibliometric Methods for Detecting and Analysing Emerging Research Topics’ (2012) 21(2) El 
Profesional de la Informacion 194. 
208 Duyx, B., G. M. H. Swaen, M. J. E. Urlings, L. M. Bouter, and M. P. Zeegers, ‘The Strong Focus on Positive 
Results in Abstracts May Cause Bias in Systematic Reviews: A Case Study on Abstract Reporting Bias’ (2019) 
8(1) Systematic Reviews 174. 
209 Busch, D., ‘Does Conflict Mediation Research Keep Track with Cultural Theory?’ (2016) 4(2) European 
Journal of Applied Linguistics 181. 
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case, the lack of consistency and clarity in the way the terms are applied in the selected studies has 

made the use of electronic analysis impracticable.210 

Each of the selected studies is subjected to two analyses.  The purpose of the first analysis is 

to identify and document the key terminologies and their interpretation.  The purpose of the second 

is to check for contextual trends in the occurrence and interpretation of the key terms, and for any 

contextual (or other) associations with measures of effectiveness.  To be included in the list of key 

terms, an expression (word or phrase) had to demonstrate being used more than as a “one-off” and 

the following measure was applied: the term had to appear in at least two of the selected 

documents, and each appearance had to be in direct association with participating mediators. 

Analysing the selected studies 

All forty-seven of the selected studies were read to identify the predominant terms applied in 

direct association with mediators and their activities.  Although a single key term was frequently 

identified in that context, the selected studies include many instances of concurrent multiple key 

terms being used conjointly to describe the actions of mediator participants.  For example: ‘mediator 

strategies and qualities’;211 and ‘a mediator must rely on various strategies, skills, and abilities’.212   

The analysis has revealed that, in most cases where multiple terms are used, they are used 

interchangeably, impeding the isolation of specific terms and trends in their usage.  Some terms 

have been found to describe variously mediator behaviour, personal attributes of individual 

mediators, and other factors not related to mediator behaviour (eg the behaviour of other 

mediation participants).  Care has been taken to include terms for analysis only when they are used 

in direct association with mediator participants and their activities, or to describe factors directly 

 
210 The bibliometric analysis, reported in Chapter Seven, includes limited analysis of publication practices. 
211 Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) 
Industrial Relations 105, 109. 
212 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22, 23. 
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related to their activities.213  For example, the word “characteristics” appears in the studies 

describing variously the presenting disputes214, the disputants215, the mediation process,216 and 

various aspects of the mediator participants including their personal attributes (and 

‘personality’217),218 their demographics (including gender, age, and education),219 their professional 

attributes (mediation experience, and subject matter expertise),220 their generalised stylistic 

approach,221 and an undifferentiated combination of personal and professional attributes.222  One 

study reports mediator characteristics in terms of statistical indicators;223 and another specifies two 

‘sets of personal characteristics’ that encompass both demographic information about the mediator 

participants and the disputants’ perceptions of ‘the quality of the mediator’.224   

Ultimately, fifteen terms were identified as being predominant, or key, terms.    

 
213 During the analysis of the selected studies, it became clear that many researchers use the key terms to 
describe effects and outcomes of mediator activities, and this is discussed in more detail below at 4.1. Analysis 
findings; however, it is clear that, in the overwhelming majority of studies, these descriptions are intended to 
describe mediator activities. 
214 For example, see Wissler, R. L., ‘Mediation and Adjudication in the Small Claims Court: The Effects of 
Process and Case Characteristics’ (1995) 29(2) Law and Society Review 323. 
215 For example, see Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine 
and Ohio Courts (Unpublished report, 1999). 
216 For example, see Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for 
the Department of Justice, Victoria, Australia, April 2009), available on <http://civiljustice.info/adreval/1/>. 
217 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly, 389. 
218 For example, see Karim, A., and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation 
Effectiveness’ (1983) 22(1) Industrial Relations 105; Kressel, K., T. Henderson, W. Reich, and C. Cohen, 
‘Multidimensional Analysis of Conflict Mediator Style’(2012) 30(2) Conflict Resolution Quarterly 135. 
219 For example, see Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’(1985) 10 Mediation Quarterly 55; Wissler, R. L., Trapping the Data: An Assessment of Domestic 
Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999).  
220 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641. 
221 For example, see Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. M. Castrianno, ‘Long-
Term, Success in Mediation’(1993) 17(3) Law and Human Behavior 313.  
222  Dilts, D. A., and A. Karim, ‘the Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles 22; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’(1996) 11(1) Ohio 
State Journal on Dispute Resolution 105. 
223 ‘The sole characteristic shared by nearly all the 13 mediators … was that 11 of the 13 were a standard 
deviation above the mean’, Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of 
Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 158.  
224 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209, 219. 

http://civiljustice.info/adreval/1/


77 
 

Additional analysis of key terms 

Each of the forty-seven studies was reviewed to determine co-occurrence of key terms and 

descriptions of mediator activities of any kind.  All such descriptions were separately tabulated for 

initial analysis of compliance with the three criteria listed below (see Terms used in this analysis).  

The descriptions were also analysed to ascertain whether they could be categorised as any of the 

following: effects/outcomes, generalised mediator activities, and other non-activity concepts (such 

as ‘[the mediator was] calm, detached, patient’225).  All descriptions were later subjected to 

additional analysis to check for possible contextual trends and for trends in terms of mediation 

effectiveness. 

In all, close to 300 relevant, separate descriptions of the fifteen key terms were identified in 

the selected studies as being used in direct association with mediator participants and their actions.  

The 300 descriptions were subjected to more detailed analysis.226   

In one recent review of the literature on mediator ‘competencies, skills, and behaviours’, 227 

descriptions of mediator actions and behaviour are bundled into one of two groups: ‘mediator style, 

strategy and personality’,228 or ‘mediator competencies, skills, knowledge and behavior’.229 Initially, 

a similar bundling approach was considered for the current analysis, however it was found to be 

impracticable because the scope, variety, and diversity of terms and interpretations in the selected 

 
225 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75, 
114. 
226 The figure 300 is intended to give a sense of the scope of the analysis.  It is a rough count that includes all 
separate explanations that appear on different pages in each study.  It does not include detailed break-down 
of tabulated explanations, or separate instances of explanations of the same term that appear within the same 
paragraph on the same page.  Although detailed counting of every individual explanation of every key term 
was attempted, it proved cumbersome and impractical.  It also appeared not to serve any useful analytic 
purpose. 
227 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016), 5. 
228 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016), 16. 
229 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016), 16; the report 
also demonstrates the concomitant use of unexplained terms that appears to be so prevalent in the selected 
studies.  
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studies impedes ready differentiation into such categories.  Also, it was thought that bundling might 

mask the scope and potential effects of the terminological inconsistencies. 

Terms used in Chapter Four 

The phrase “mediators’ specific actions and approaches” is used in this thesis in reference to 

anything that mediator participants are observed or reported to have said and/or done, and the 

ways in which those were said or done.  The phrase derives from one of the selected studies in 

which the researcher notes the widespread lack of such important information (‘specific mediator 

actions’) in empirical studies of mediation.230  To be included as “mediators’ specific actions and 

approaches”, a research description must comply with three criteria: 

i) The described activity is part of the primary study (rather than from, say, a secondary 

report of other literature and research),  

ii) The description is of what the mediator participants’ specific actions and approaches, 

and 

iii) A competent mediator could be expected to provide a reasonable replication of the 

described activity or statement; this is not intended to be an exact replication, more a 

recognisable replication. 

The three criteria were devised using a thematic analysis approach,231 and it was important 

that they be adequate for reflecting the content of the selected studies and the chosen analysis 

theme: researcher descriptions of mediator actions and interventions.  All the selected studies were 

read to gain familiarity with the nature of the researchers’ coverage of mediator participants and to 

ascertain commonalities, or themes, in the ways mediator participants and their actions and 

interventions are described.  Based on that reading, it was clear that all researchers have included 

 
230 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 701. 
231 Bryman, A., Social Research Methods (5th Edition Oxford University Press, UK, 2016). 



79 
 

descriptions of mediator actions and interventions, often in detail, though not consistently in the 

terms required for this analysis. 

Most of the studies include commentary on separate studies and it was important that the 

data collected for analysis include only primary data (ie researcher descriptions relating to mediator 

participants in their own studies).  Criterion i) was designed for that purpose. 

As has been observed in one of the selected studies, generalised descriptions, such as 

‘mediator tactics’,232 do not provide adequate information about ‘specific mediator actions’,233 so 

the criteria needed to focus on data that referred to mediator participants’ specific actions and 

approaches.  Criterion ii) is designed for that purpose.  Criterion ii) is also designed to capture 

mediator actions that the researchers include as primary data and whose analysis has contributed to 

their findings about mediation effectiveness. 

Criterion iii) has been included as a way of testing the material, that is, by providing some 

assurance that the items included under criterion ii) are achievable. 

As illustrative examples, the following four statements are chosen from selected studies 

where they are presented as being descriptions of mediator activities.  None of the statements 

meets the above criteria as a primary description of mediator participants’ specific actions and 

approaches:  

1. ‘facilitating “recognition” by each party of the other party’s vantage point’234  

a) This statement does not specify the mediators’ specific actions or behaviours 

that constituted “facilitating”, also, it is not clear what is meant by each party 

 
232 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 701. 
233 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 701. 
234 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75, 81. 
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“recognising” the other’s vantage point and how that would be ascertained. 

Finally, the description is part of secondary data (ie commentary on separate 

research) and does not arise from the study’s mediator participants;    

2.  ‘keeping order’ .235   

a) This phrase describes a possible effect of a mediator’s actions or behaviours, it is 

not an action or behaviour in its own right.  It is unclear what the mediator 

participant did say or do that resulted in “order” being kept, nor is it clear how 

the researchers (or other participants) interpreted “order”;  

3. ‘the mediator [created] “a supportive environment – fair, neutral, focused”’236   

a) The phrase also describes a possible effect of a mediator’s actions or behaviours, 

it is not an action or behaviour in its own right (ie it is not clear what the 

mediator actually said and/or did that led to the perceived ‘supportive 

environment’).  The meaning of the concepts ‘supportive’, ‘fair, neutral, focused’ 

are likely to be subjective and contextually dependent;  

4. ‘the mediator simply repeated what a disputant had said’237  

a) Although a description of a mediator action, this does not include important 

additional information such as the mediator’s tone of voice, manner, and 

demeanour, all contributing to its specificity, and assessment of its influence on 

any perceived effectiveness of the subject mediation.   

 
235 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313, 319. 
236 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67, 78. 
237 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303, 308. 
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Two other phrases have been devised to assist in the analysis by differentiating the ways in 

which researchers describe mediator actions: 

1. “Generalised mediator actions” – this phrase is explained in more detail in Chapter Four.  It 

describes instances where mediator behaviour is depicted in generalisations rather than as specific 

actions and approaches; for example, in the statement  ‘the mediators’ recommending a particular 

settlement’:238 it is unclear what the mediator actually said that was interpreted as being the 

recommendation of a particular settlement. In addition, it is unclear how the mediator 

recommended settlement, whether by explicitly stating that an offer should be accepted, or by  

referring to an option and somehow indicating “I prefer that particular settlement”. 

2. “Generalised stylistic categories” – this phrase, too, is explained in more detail in Chapter 

Four.  It refers to descriptions of mediator actions that are depicted in terms of generalised stylistic 

approaches, or of recognised models of practice, without describing the mediator’s specific actions 

and approaches.  Examples that appear frequently in the selected studies include “evaluative”, 

“facilitative”, “transformative”, “directive”, “nondirective”, “settlement-oriented”, “process-

oriented”, “passive”, “active”, “process skills”, and “summarisation behaviours”.   

2.3. Systematic appraisal and bibliometric analysis 

2.3.0. Overview and aims 

The thematic analyses reported in Chapters Three and Four of this thesis suggest there might 

be systemic issues and constraints affecting the reliability of findings reported in the selected 

studies.  The thematic analyses show that there is a lack of consistency in the definitions and 

measures used for assessing mediation effectiveness, and in the terms used to describe and 

measure mediator actions and approaches.  The studies produce very little information about 

mediator effectiveness, and, despite using quite different units of analysis, and sometimes relying on 

 
238 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know form Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641, 701. 
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researcher assumptions, they report consistently positive findings about mediation.  As is reported 

in Chapters Six and Seven, the selected studies include researcher concerns about their own 

methodologies.  All these factors suggest there might be systemic issues affecting the research that 

is reported in the selected studies. 

The process of systematic appraisal enables assessment of a body of qualitative research to 

ascertain whether systemic issues might be affecting the reliability of its findings, and the process 

includes detailed assessment of the methodologies that researchers apply in their empirical 

investigations.  It is a relatively flexible and accommodating approach to identifying systemic issues 

and constraints.   

The systematic appraisal has two aims: 

1. To ascertain whether there are systemic issues affecting the validity of the findings 

described in the 47 selected studies; and 

2. If there are systemic issues, to identify them.  

Systematic reviews and systematic appraisals are widely used to review, or appraise, a body of 

research without concentrating only on its findings.239  Systematic reviews rely on a formulaic pro-

forma approach, using criteria that are most suitable for reviewing the reliability of bodies of 

quantitative research.240  Commentators have recognised the difficulties in the approach’s 

application to qualitative research, suggesting less rigid methods of appraisal might be more useful 

that take into account the inherent diversity of qualitative research.  Hence, systematic appraisals 

are preferred for appraising qualitative research.241  

 
239 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, 2016). 
240 Huggins, J., and S. Green, Cochrane Handbook for Systematic Reviews (Wiley-Blackwell, UK, 2008). 
241 Dixon-Woods, M., R. L. Shaw, S. Agarwal, and J. A. Smith, ‘The Problem of Appraising Qualitative Research’ 
(2004) 13 Quality and Safety in Health Care 223; Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: 
Critically Appraising Qualitative Research’ (2008) 337:a1035 BMJ 687. 
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The selected studies include quantitative, qualitative, and mixed methods approaches, and 

the researchers describe the use of consistent methodologies combined with inconsistent units of 

measure (eg effectiveness measures).  All these factors suggest that a pro forma systematic review 

would be less productive than would be the less rigid approach of systematic appraisal.242  Although 

it is rare to apply systematic appraisal to a body of mediation research,243 it was anticipated the 

process would provide insight into systemic issues affecting the lack of information about mediator 

effectiveness   

Systematic reviews, and some appraisals, rely heavily on accessing and analysing online data 

that is accessible through electronic databases.  Many relevant publications have been shown to 

adjust the online data that they submit to online databases, and reliance on them has been reported 

to produced problematic results.244  All the analyses, reviews, and appraisals reported in this thesis 

have included manual processes.  This appraisal has sought to include all the selected studies, and 

not to exclude any study from analysis on the grounds of its methodological approaches.  Although 

this inclusive and reflective approach to the appraisal is preferred by some,245 it is a departure from 

some review and meta-analysis approaches.246   

 
242 Jesson, J., K. L. Matheson, and F. M. Lacey, Doing Your Literature Review: Traditional and Systematic 
Techniques (Sage Publications LTD, UK, 2012).  
243 A recent report of mediation research includes references to “systematic review”, “systematic analysis”, 
and “systematic exploration”; it reports on the accumulation of reported research findings about mediators, 
and, in that context, is a valuable study; however, its focus is limited to the results and findings reported in 
mediation research and it does not consider the research approaches and methods behind them; see Kennedy 
Institute Workplace Mediation Research Group (KIWMRG), Shaping the Agenda 1: Exploring the Competencies, 
Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016); see also Kennedy Institute of 
Workplace Mediation Research Group (KIWMRG) Shaping the Agenda 2: Implications for Workplace Mediation 
Training, Standards and Practice in Ireland (KIWMRG, Ireland, 2016).  
244 Duyx, B., G. M. H. Swaen, M. J. E. Urlings, L. M. Bouter, and M. P. Zeegers, ‘The Strong Focus on Positive 
Results in Abstracts May Cause Bias in Systematic Reviews: A Case Study on Abstract Reporting Bias’ (2019) 
8(1) Systematic Reviews 174. 
245 Kuper, A., L. Lingard, and W. Levinson, ‘Critically Appraising Qualitative Research’ (2008) 337(1035) BMJ 
687. 
246 Sayo, A., R. G. Jennings, and J. D. van Horn, ‘Study Factors Influencing Ventricular Enlargement in 
Schizophrenia: A 20 Year Follow-up Meta-Analysis’ (2011) 59(1) NeuroImage 154.  
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Within this appraisal, the analysis does not impose its own interpretations of such concepts as 

the mediation process.  Data about the mediation process is accepted as including what the 

researchers report as being the mediation process in the context of their study, and this can include: 

• The location of, and disputant enlistment into, the mediation process (eg whether the 

subject mediation was a private one-off event; or whether it was part of a court-

connected service, or of an organisational in-house service; or whether it was 

conducted within an institutionalised mediation service?); 

• The typical structure of the process (eg whether the process included preliminary 

private meetings, or caucuses, with each disputant; whether there were joint sessions; 

whether the disputants talked with each other; whether there was a structured 

agenda?)247; 

• The duration of the mediation process; 

• Disputant perceptions of the fairness of the process, and its outcomes; and 

• Disputant assessment of their own satisfaction with the mediation process. 

Within this appraisal the term “mediator in-mediation behaviour” is used to encapsulate data 

about participating mediators that includes what the participating mediators are reported to have 

said and done during mediation, approaches that the participating mediators are reported to have 

adopted, and anything the researchers report as relating to what the participating mediators did and 

said in subject mediations, including: 

• Participating mediator behaviour (eg reports of actions that the mediator undertook); 

• Things that the participating mediator is reported to have said; and 

 
247 “Typical structure” refers to the customary way in which the subject mediations are structured.  For 
example, many of the studies include descriptions of how mediations are typically structured in the setting 
within which the study is conducted; some include specific mention of instances where participating mediators 
may (or may not) have acted to influence that typical structure (eg in some studies, the researchers report that 
it is not customary to convene preliminary private sessions separately with each disputant, yet they report that 
some mediators choose to convene such private sessions). 
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• Disputant assessment of their own satisfaction with the mediator. 

Similarly, the term “non-mediator in-mediation behaviour” is used to refer to data about what 

non-mediator participants have said or done during subject mediations. 

Chapters Five, Six, and Seven report the outcomes of the systematic appraisal, and Chapter 

Seven includes a limited bibliometric analysis of the selected studies.  The appraisal processes and 

instruments have been designed specifically to explore the selected studies and identify research 

design or methodological factors that might contribute to the limitations and constraints reported in 

this thesis and reported by the researchers, as well as to the lack of information about mediator 

effectiveness.  The appraisal considers what is practicable and feasible for researchers in the various 

contexts in which they work.  Although the systematic appraisal does not answer the thesis Research 

Questions directly, it does provide some explanation for mediation research not being able to 

answer them either. 

2.3.1. Methodology 

As noted above, although the overall purpose of systematic appraisal is to assess the general 

reliability of a body of research, there are no established procedures or pro forma for the appraisal 

approach, nor for the collection and analysis of methodological data.248  The relevant research 

includes only generalised guidelines for building an appraisal framework appropriate for each 

specific study.  Those guidelines focus on being able to confirm a subject study’s clarity in 

explaining/describing: the purpose of the study (ie research question or stated objectives); the 

appropriateness of the study participants (ie the sample population); the nature and 

appropriateness of the data, how it was collected, and how it was analysed; the transferability, or 

generalisability, of the findings; the links between the research data and the researchers’ 

 
248 On the other hand, systematic reviews are well supported by defined procedures and accompanying pro 
forma; see Critical Appraisal Skills Program (CASP), available on <https://casp-uk.net/>; Centre for Evidence-
Based Medicine (CEBM), available on <https://www.cebm.net>; Accessing the Methodological Quality of 
Systematic Reviews (AMSTAR), available on <http://amstar.ca>; Cochrane (Collaboration), available on 
<https://www.cochrane.org/>; Joanna Briggs Institute, available on <http://joannabriggs.org/>. 

https://casp-uk.net/
https://www.cebm.net/
http://amstar.ca/
https://www.cochrane.org/
http://joannabriggs.org/
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interpretations of it, as well as links between the research data and the researchers’ conclusions and 

findings; and how the researchers address key ethical issues such as confidentiality and reflexivity.249  

Commentators stress the importance of a subject study’s internal consistency and of the integration 

of its methodological components.250 

In this thesis, the development of the appraisal process is based on the available systematic 

appraisal literature,251 as well as on appropriate information from existing procedures and guidelines 

for conducting systematic reviews.252  It is designed for specific applicability to the selected studies, 

and includes two unique data collection instruments, which have been used to collect relevant data 

from each of the selected studies, and to support analysis of that data.  Copies of the instruments 

are available at Appendix C. 

Pro forma (i): Appraisal master – data collection 

An instrument was designed that included eight categories and eighteen sub-categories of 

methodological information, enabling the collection and differentiation of all such information from 

 
249 Dixon-Woods, M., R. L. Shaw, S. Agarwal, and J. A. Smith, ‘The Problem of Appraising Qualitative Research’ 
(2004) 13 Quality and Safety in Health Care 223; Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: 
Critically Appraising Qualitative Research’ (2008) 337:a1035 BMJ 687. 
250 Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through Qualitative Research’ 
(2018) 61(4) Academy of Management Journal 1189; Dixon-Woods, M., R. L. Shaw, S. Agarwal, and J. A. Smith, 
‘The Problem of Appraising Qualitative Research’ (2004) 13 Quality and Safety in Health Care 223. 
251 For example, see Dixon-Woods, M., S. Agarwal, B. Young, D. Jones, and A. Sutton, ‘Integrative Approaches 
to Qualitative and Quantitative Evidence’ (Health Development Agency, National Health Service, UK, 2004), 
available on 
<https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http://nice.org.uk/nicemedia/docu
ments/integrative_approaches.pdf>; Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically 
Appraising Qualitative Research’ (2008) 337:a1035 BMJ 687; Kuper, A., S. Reeves, and W. Levinson, ‘Qualitative 
Research: An Introduction to Reading and Appraising Qualitative Research’ (2008) 337:a288 BMJ 404; Reeves, 
S., M. Albert, A. Kuper, and B. D. Hodges, ‘Why Use Theories in Qualitative Research?’ (2008) 337:a949 BMJ 
631; Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Maruyama, G., and 
C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, UK, 2014); Greenhalgh, T., How 
to Read a Paper: The Basics of Evidence-Based Medicine (5th Edition, Wiley and BMJI Books, UK, 2014); 
Greenhalgh, T., et al [76 co-authors], ‘An Open Letter to The BMJ Editors on Qualitative Research’ (2016) 
352:i563 BMJ 1; Carpenter, D., ‘Ethics, Reflexivity and Virtue’ in R. Iphofen and M. Tolich (eds), The SAGE 
Handbook of Qualitative Research Ethics (SAGE Publishing, UK/USA/India, 2018); J. P. A. Ioannidis, ‘Why Most 
Published Research Findings are False’ (2009) 18(4) Chance 40. 
252 Critical Appraisal Skills Program (CASP), available on <https://casp-uk.net/>; Centre for Evidence-Based 
Medicine (CEBM), available on <https://www.cebm.net>; Accessing the Methodological Quality of Systematic 
Reviews (AMSTAR), available on <http://amstar.ca>; Cochrane (Collaboration), available on 
<https://www.cochrane.org/>; Joanna Briggs Institute, available on <http://joannabriggs.org/>. 

https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http:/nice.org.uk/nicemedia/documents/integrative_approaches.pdf
https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http:/nice.org.uk/nicemedia/documents/integrative_approaches.pdf
https://casp-uk.net/
https://www.cebm.net/
http://amstar.ca/
https://www.cochrane.org/
http://joannabriggs.org/
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each study, leading to rich data collection and analysis. 253   For example, one major category in the 

pro forma “Research Design”, which includes eight sub-categories such as 

“Objectives/hypothesis/research questions”, “Population sample” (which includes “Selection”), 

“Methodology”, “Data collection” and so on.   

Pro forma (ii): Data collection – reported methodologies  

A second instrument was designed to collect all information from each study that is directly 

relevant to the collection of research data (ie who the data was collected from, how it was collected, 

and general nature of the data).254   

Collecting relevant data from the studies was a complex undertaking: many studies lack a 

consistent, structured approach to describing their research design and methodology, and do not 

always clearly differentiate the key design components (eg some do not include a clear statement of 

the purpose of the study; some do not include clear links between the findings of the study and their 

stated objectives; some do not clearly describe the process for selecting their study participants, or 

for collecting their research data).  It is unclear if the reporting limitations are a result of editorial 

decisions imposed by journal publication requirements. 

Within the appraisal, data analysis has relied on the aggregated data for each category and 

sub-category from the data collection instruments completed for each study.  For example, in Pro 

forma (i), analysis of the category “sample populations and participant selection” produces 

information relating to: the range of populations accessed by researchers, as well as their 

 
253 Four of the selected studies were used to pre-test the instrument, having been selected purposely to 
include a diversity of time periods and of mediation contexts: Alberts, J. K., B. L. Heisterkamp, and R. M. 
McPhee, ‘Disputant Perceptions of and Satisfaction with a Community Mediation Program’ (2005) 16(3) The 
International Journal of Conflict Management 218 [Community context]; Burrell, N. A., W. A. Donohue, and M. 
Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 
Human Communication Research 104 [Simulated context]; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209 
[Labour/management context]; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil 
Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3 [Court-connected context]. 
254 The same four studies were used to test both instruments.  
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representativeness; the diversity in sample populations (eg do researchers routinely access the same 

participants?); and demographic differentiation among study participants (including mediator 

participants).  The instrument was also used to collect information about how researchers select 

study participants from the sample population, usually a key factor when assessing the 

transferability of research findings.255 

2.3.2. Limitations 

A key limitation of the methodology is that it has been undertaken by a single researcher 

rather than a team, and subjective judgements may have influenced the design of the two data 

collection instruments and the subsequent data analysis.  Although traditional approaches to 

systematic appraisal recommend the use of a team of researchers, it has also been suggested that, in 

a process that requires collecting, categorising, aggregating, and analysing a significant amount of 

specialist data, a single researcher with some substantive expertise, and who is familiar with the 

data, may produce a more congruent analysis than a team whose members may have less 

substantive expertise and are less familiar with the data.256  The reliability of either approach 

depends heavily on the creation of transparent records – which have been maintained in this 

undertaking.257 

2.3.3. Bibliometric analysis 

Bibliometric analysis is included in the methodologies reported in this thesis because it is a 

recognised method for assessing publication practices as well as establishing the existence of 

publication and citation influence networks – in themselves potential indicators of established 

research approaches and unexamined field-of-research beliefs and assumptions.  The purpose of the 

 
255 Bryman, A., Social Science Research Methods (5th Edition, Oxford University Press, 2016); Maruyama, G., 
and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014). 
256 Greenhalgh, T., How to Read a Paper: The Basics of Evidence-Based Medicine (5th Edition, Wiley and BMJI 
Books, UK, 2014). 
257 The author’s principal supervisor provided invaluable assistance and guidance in the design and 
undertaking of the systematic appraisal. 
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bibliometric analysis reported in this thesis is to inform exploration of the influence of the 

researchers involved in the selected studies 

Long before the introduction of internet-based data collections, bibliometrics was devised as a 

means of analysing written communication through the application of statistical methods.258  More 

recently, it has become a recognised approach for assessing the developmental status of a specific 

field of research, the consequent strength of its theoretical frameworks, and the influence of 

researchers and authors on each other and on the research.259  The technique focuses on the journal 

publication of articles and, ordinarily, collects publication data on each article, enabling analysis of 

many associated factors, including journal standing; year of publication; institutional and discipline 

affiliation of authors; and the frequency with which their work is published.260  The technique has 

been used to assess theoretical developments through analysis of the appearance of indicative 

terms in paper titles and in key words, noting in particular how they fluctuate over time.261  To date, 

use of the technique is limited to journal publications, and it is not designed to incorporate analysis 

of published books, or book chapters.262 

The bibliometric analysis included in Chapter Seven is limited and is intended to augment Part 

Three of the systematic appraisal which analyses research influence.  The most frequently cited of 

the 47 selected studies are analysed to ascertain potential citation and influence networks among 

the researchers and co-authors.    

 
258 A. Pritchard, ‘Statistical Bibliography or Bibliometrics?’ (1969) 25(4) Journal of Documentation 348, 349. 
259 Gallardo-Gallardo, E., S. Nijs, N. Dries, and P. Gallo, ‘Towards an Understanding of Talent Management as a 
Phenomenon-Driven Field Using Bibliometric and Content Analysis’ (2015) 25 Human Resource Management 
Review 264. 
260 For example, see Aksu, G., and C. O. Güzeller, ‘Analysis of Scientific Studies on Item Response Theory by 
Bibliometric Analysis Method’ (2019) 15(2) International Journal of Progressive Education 44; Guo, F., G. Ye, L. 
Hudders, W. Lv, M. Li, and V. G. Duffy, ‘Product Placement in Mass Media: A Review and Bibliometric Analysis’ 
(2019) 48 Journal of Advertising 215. 
261 Almeida, F., and L. G. de Paula, ‘The Place of Uncertainty in Heterodox Economics Journals: A Bibliometric 
Study’ (2019) 53(2) Journal of Economic Issues 553; Glänzel, W., ‘Bibliometric Methods for Detecting and 
Analysing Emerging Research Topics’ (2012) 21(2) El Profesional de la Informacion 194. 
262 For example, see Web of Science, available on <http://wokinfo.com/>. 

http://wokinfo.com/
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The scope of the bibliometric analysis in this thesis is limited above all by the number of 

included publications.  The nature of bibliometric analysis limits which items can be included 

because the process cannot accommodate unpublished items, or items that have not been 

published in journals.  In this analysis, only 36 of the selected studies can be included because the 

remaining eleven were published in books,263 or are conference presentations,264 or are reports not 

published in journals,265 or have not been published at all.266  Thirty-six subject items is a very small 

sample and it is reduced even further when only the most highly cited items are included.  The 

internet provides access to large amounts of journal information, and bibliometric analyses across 

diverse disciplines routinely include at least 1000 published works, and often more.267  Specific 

computer software has been developed to enable these large-scale studies.268  

 
263 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, 
T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. 
Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing 
Conflict: An Interdisciplinary Approach (Praeger, USA, 1989). 
264 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The 
Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007). 
265 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report 
prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>. 
266 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Wissler, R. 
L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished 
report, 1999). 
267 For example, see Aksu, G., and C. O. Güzeller, ‘Analysis of Scientific Studies on Item Response Theory by 
Bibliometric Analysis Method’ (2019) 15(2) International Journal of Progressive Education 44; Almeida, F., and 
L. G. de Paula, ‘The Place of Uncertainty in Heterodox Economics Journals: A Bibliometric Study’ (2019) 53(2) 
Journal of Economic Issues 553; Guo, F., G. Ye, L. Hudders, W. Lv, M. Li, and V. G. Duffy, ‘Product Placement in 
Mass Media: A Review and Bibliometric Analysis’ (2019) 48 Journal of Advertising 215; Ford, J. B., And A. 
Merchant, ‘A Ten-year Retrospective of Advertising Research productivity, 1997 – 2006’ (2008) 37(3) Journal of 
Advertising 69. 
268 Independent examples include: BibExcel, available on 
<https://homepage.univie.ac.at/juan.gorraiz/bibexcel/>; Gephi, available on <https://gephi.org/>; SciMAT 
Science Mapping Analysis Tool, available on <https://sci2s.ugr.es/scimat/description.html>.  

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
https://homepage.univie.ac.at/juan.gorraiz/bibexcel/
https://gephi.org/
https://sci2s.ugr.es/scimat/description.html
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As noted earlier (see, 2.3.2. Thematic analysis: Key terminologies in mediation research), 

recent commentary has cautioned that electronic bibliometric analysis techniques are limited in that 

they rely on the electronically available data and cannot take important contextual factors into 

account.269  In addition, with the increase in electronic analysis, journals have adjusted the ways in 

which their content can be electronically searched, limiting the scope of electronic databases.270  

This issue is considered in more detail in Chapter Seven. 

A recent bibliometric analysis (in the field of social psychology) has suggested that publication 

pressure influences the choice of research methodologies.  In particular, the analysis reported a 

significant increase in the use of large amounts of relatively inexpensive, online, and relatively 

undifferentiated data, and a decrease in the use of smaller, more resource-intensive, ‘real life’ data 

collection techniques.271   

2.4. Targeted review272 

This review has been included in the thesis to illuminate some of the constraints described by 

mediation researchers as affecting their research work.  Constraints they describe are likely to 

influence how mediation research is designed, conducted, and reported, and is a major 

consideration in the context of metaresearch.  Chapter Seven examines these constraints in detail, 

and considers their potential influence on the research design and methodologies included in the 

selected studies. 

 
269 Busch, D., ‘Does Conflict Mediation Research Keep Track with Cultural Theory?’ (2016) 4(2) European 
Journal of Applied Linguistics 181; Glänzel, W., ‘Bibliometric Methods for Detecting and Analysing Emerging 
Research Topics’ (2012) 21(2) El Profesional de la Informacion 194. 
270 Duyx, B., G. M. H. Swaen, M. J. E. Urlings, L. M. Bouter, and M. P. Zeegers, ‘The Strong Focus on Positive 
Results in Abstracts May Cause Bias in Systematic Reviews: A Case Study on Abstract Reporting Bias’ (2019) 
8(1) Systematic Reviews 174. 
271 Baumeister, R. F., K. D. Vohs, and D. C. Funder, ‘Psychology as a Science of Self-Reports and Finger 
Movements: Whatever Happened to Actual Behavior?’ (2007) 2(4) Perspectives on Psychological Science 396, 
402; Sassenberg, K., and L. Ditrich, ‘Research in Social Psychology Changed Between 2011 and 2016: Larger 
Sample Sizes, More Self-Report Measures, and More Online Studies’ (2019) 2(2) Advances in Methods and 
Practices in Psychological Science 107. 
272 See Chapter Seven. 
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The selected studies include numbers of references to limitations the researchers describe as 

having affected their investigations and, for this reason alone, warrant their inclusion in this review.  

Additional literature searches reveal further relevant commentary by the same researchers in other 

publications, as well as commentary by other researchers.  Discussion of the research constraints 

includes exploration of the findings of this thesis which might also act as constraints on mediation 

research, in particular on empirical studies of mediation. 

The review of constraints on research includes a review recognised gaps in knowledge about 

mediation, and about mediators, again drawing on the mediation literature, including the 47 

selected studies.  Responses to an online survey of professional mediators contributes to this review. 

In order to provide a perspective on mediation research, and on its constraints, broader than 

that provided by the 47 selected studies, an electronic search was conducted of the library database 

of the University of Newcastle (Australia).273  From the search results, material was purposely 

selected to include (but not be limited to) non-Western research settings, non-law researcher 

disciplines, relatively recent publications, and, where available, alternative empirical research 

approaches and methods.  After completion of the electronic search and the inclusion of a range of 

studies, three recent reports were also added for their extensive reviews of the mediation 

literature.274  The purpose of including additional references was to expand the scope of recognised 

constraints on mediation research, of gaps in knowledge about mediation and its practice, and of 

suggestions for filling those gaps 

 
273 Using the search term “conflict mediation research methodologies”. 
274 Expert Group on Mediation, Bringing Mediation into the Mainstream in Civil Justice in Scotland (Report of 
the Expert Group on Mediation in Civil Justice in Scotland, Scotland, June 2019); Kennedy Institute of 
Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the Competencies, Skills and 
Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016); Social Research Series, An International 
Evidence Review of Mediation in Civil Justice (Report for the Scottish Government, June 2019). 
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2.5. Online survey of professional mediators 

This thesis reports two gaps in mediation research: 

(a) Practising mediators’ low rates of cooperative participation in mediation research;275 

and 

(b) The lack of input from practising mediators to inform mediation research.276  

Analysis of an online survey of professional mediators is included in this thesis in response to 

both these issues, and it has been designed to meet two objectives: 

1. To ascertain the rates at which practising mediators would respond to an online survey; 

and   

2. To obtain from practising mediators their ideas for future mediation research. 

The survey responses contribute to filling knowledge gaps in mediation, in particular those 

that may derive from research constraints.  They also contribute to this thesis by confirming the lack 

of knowledge about mediator effectiveness, and by suggesting potential future research that might 

increase that knowledge.  The survey responses provide some insight into the research interests of 

professional mediators and suggest that professional mediators have limited information about 

mediator effectiveness.  

The following sections provide an overview of the research design and methodology of the 

survey.  At Appendix D is a copy of the survey instrument and a compilation of the survey 

responses.277   

 
275 In the 47 selected studies, researchers report mediator participants who do not attend research meetings 
and interviews, do not complete questions in data collection surveys, and do not consistently activate 
recording equipment for their mediation.  Further information is provided in Chapters Six and Seven.  
276 Apart from researchers who happen to be mediators, which is rarely made clear in publications and reports. 
277 Chapter Seven includes analysis of the survey responses. 
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2.5.0. Background literature 

According to the selected studies, the three overarching aims of mediation research are (i) to 

establish and confirm mediation’s effectiveness as a process for resolving conflicts and disputes; (ii) 

to increase understanding and knowledge about mediation, and about the role of mediators;278 and 

(iii) to improve the practice of mediation.279  The collaborative contributions of professional 

mediators and of researchers in designing and conducting studies of mediation could be expected to 

be a significant contribution to meeting those overarching aims.  Apart from researchers who 

happen to practise mediation, there appears to be very little mediator input to the design and 

conduct of mediation research. 280    

 
278 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on 
Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. 
Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) 
Conflict Resolution Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. 
Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention 
(Jossey-Bass, USA, 1989); Kochan and Jick 1978; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261. 
279 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and 
Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Jones, T. S., ‘Lag 
Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce 
Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kressel, 
K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 
28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. 
P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style 
on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Posthuma, R. A., A. 
Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting 
Effects’ (2002) 41(1) Industrial Relations 94; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
280 Although some mediation researchers may also be practicing mediators, there appears to have been very 
little active engagement of practising mediators in mediation research.  As noted in Chapter Five, the findings 
reported in some of the selected studies are limited by low mediator response rates. 
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A sequence of complex recent studies confirms that people who have an active role in 

contributing to the purpose and design of research studies are more cooperative with, and readily 

participate in, the subsequent research study.281  Mediation researchers have reported both low 

participation rates of practising mediators in empirical studies of mediation,282 and low rates of 

mediator cooperation with research techniques such as observations and recording of mediation 

sessions for analysis.283  It has been suggested that this arises, at least in part, from mediator 

concerns about the ramifications research findings may have on their work,284 and about the levels 

of researcher “respect” for the complexities inherent to the mediator’s role.285   

The survey response rate provides a rough estimation of the willingness of professional 

mediators to contribute to mediation research. 

Online survey response rates 

Online survey formats are widely used in research and are often included to support other 

empirical approaches in the same study.286  They may save time and effort for 

researchers/designers, as well as for participants.287  However, they may not be recognised as 

 
281 P. Firchow, Reclaiming Everyday Peace: Local Voices in Measurement and Evaluation After War (Cambridge 
University Press, UK, and USA, 2018). 
282 Goldberg, S. B., ‘The Secrets of Successful Mediators’ (2005) 21(3) Negotiation Journal 365; McLaughlin, M. 
E., R. G. Lim, and P. Carnevale, ‘Professional Mediators’ Judgements of Mediation Tactics: Multidimensional 
Scaling and Cluster Analyses’ (1991) 76(3) Journal of Applied Psychology 465; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012). 
283 Wall, J. A., Jr., and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 28 Negotiation Journal 217; 
Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55. 
284 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: 
A Call for Theoretical Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; 
McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) 
Negotiation and Conflict Management Research 340. 
285 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401.  
286 Poynton, T. A., E. R. DeFouw, and L. J. Morizo, ‘A Systematic Review of Online Response Rates in Four 
Counselling Journals’ (2019) 97 Journal of Counselling and Development 33. 
287 Aerny-Perreten, N., F. Dominguez-Berjon, M. D. Esteban-Vasallo, and C. Garcia-Riolobos, ‘Participation and 
Factors Associated with Late or Non-Response to an Online Survey in Primary Care’ (2015) 21 Journal of 
Evaluation in Clinical Practice 688. 

http://www.civiljustice.info/adreval/1/
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reliable approaches in terms of data collection.  They have a notoriously low response rate,288 and it 

has been suggested that their use has been continuing to decline since 2005.289  At the same time, 

reported response rates might not be reliable either – it has been suggested that researchers tend to 

report response rates only when they are high, and that very few researchers incorporate a 

comprehensive response rate reporting capacity into their research design.290 

Despite existing reports about the advantages and limitations of using online surveys as data 

collection tools, it was decided to proceed using this methodology.  An important advantage was 

having a limited opportunity for online access to over 500 mediators.  The survey instrument and the 

survey process were modified with the intent of addressing many of the known limitations.   

Prior to choosing an online survey for data collection in this study, the problem of low 

response rates was investigated and ameliorating options were incorporated into the survey design, 

based on recommendations from the research literature (eg personalised invitation to participate; 

culturally flexible language; disclosure of researcher identity; short survey seeking qualitative 

responses; protection of confidentiality).291  Research into the use of online surveys has found 

several factors that influence response rates and cannot be ameliorated by survey design: internet 

access and familiarity with technology; interest in and knowledge about the subject; and avoiding 

 
288 Aerny-Perreten, N., F. Dominguez-Berjon, M. D. Esteban-Vasallo, and C. Garcia-Riolobos, ‘Participation and 
Factors Associated with Late or Non-Response to an Online Survey in Primary Care’ (2015) 21 Journal of 
Evaluation in Clinical Practice 688; afWahlberg, A. E., and L. Poom, ‘An Empirical Test of Nonresponse Bias in 
Internet Surveys’ (2015) 37(6) Basic and Applied Social Psychology 336; Bryman, A., Social Research Methods 
(5th Edition, Oxford University Press, UK, 2016); Maruyama, G., and C. S. Ryan, Research Methods in Social 
Relations (8th Edition, Wiley Blackwell, 2014); Poynton, T. A., E. R. DeFouw, and L. J. Morizo, ‘A Systematic 
Review of Online Response Rates in Four Counselling Journals’ (2019) 97 Journal of Counselling and 
Development 33. 
289 afWahlberg, A. E., and L. Poom, ‘An Empirical Test of Nonresponse Bias in Internet Surveys’ (2015) 37(6) 
Basic and Applied Social Psychology 336. 
290 Poynton, T. A., E. R. DeFouw, and L. J. Morizo, ‘A Systematic Review of Online Response Rates in Four 
Counselling Journals’ (2019) 97 Journal of Counselling and Development 33. 
291 Aerny-Perreten, N., F. Dominguez-Berjon, M. D. Esteban-Vasallo, and C. Garcia-Riolobos, ‘Participation and 
Factors Associated with Late or Non-Response to an Online Survey in Primary Care’ (2015) 21 Journal of 
Evaluation in Clinical Practice 688; afWahlberg, A. E., and L. Poom, ‘An Empirical Test of Nonresponse Bias in 
Internet Surveys’ (2015) 37(6) Basic and Applied Social Psychology 336 – 347; Poynton, T. A., E. R. DeFouw, and 
L. J. Morizo, ‘A Systematic Review of Online Response Rates in Four Counselling Journals’ (2019) 97 Journal of 
Counselling and Development 33.  
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professional membership organisations. 292  Survey design factors were included specifically to avoid 

the effects of those factors.  It was designed for ease of use and to be accessible through the most 

convenient device (ie mobile phones); the survey topic was chosen to interest practising mediators 

(ie mediation research); and design and distribution of the survey was not associated with mediator 

membership bodies.  

It has been reported that there is no way of knowing whether the numbers of responses to a 

survey are indicators of interest in its subject and, conversely, whether people who choose not to 

respond to a survey do so because they are not interested in its subject matter.293  In the subject 

survey, conference delegates could be expected to have some interest in mediation research 

because the conference routinely includes research presentations.  On the other hand, some 

delegates may have believed they had insufficient knowledge to contribute ideas and suggestions 

for mediation research, and this may have affected people’s choice to participate.294 

Design of the survey prioritised confidentiality to maximise participation; it was not possible 

to track multiple submissions without compromising confidentiality. 295  Although survey data has 

been reported to be affected when responders submit more than one completed survey, 296  it was 

decided that multiple responses would not be a major problem in this case.  Although multiple 

 
292 Aerny-Perreten, N., F. Dominguez-Berjon, M. D. Esteban-Vasallo, and C. Garcia-Riolobos, ‘Participation and 
Factors Associated with Late or Non-Response to an Online Survey in Primary Care’ (2015) 21 Journal of 
Evaluation in Clinical Practice 688; Granello, D. H., and J. E. Wheaton, ‘Online Data Collection: Strategies for 
Research’ (2004) 82(4) Journal of Counselling and Development 387; Poynton, T. A., E. R. DeFouw, and L. J. 
Morizo, ‘A Systematic Review of Online Response Rates in Four Counselling Journals’ (2019) 97 Journal of 
Counselling and Development 33. 
293 afWahlberg, A. E., and L. Poom, ‘An Empirical Test of Nonresponse Bias in Internet Surveys’ (2015) 37(6) 
Basic and Applied Social Psychology 336. 
294 The survey included an open-ended text-box question and responders were asked to include all their ideas 
and suggestions for mediation research. 
295 Consideration was given to providing additional confidentiality protection through a Custom SSL certificate; 
however, this idea was not followed through after IT advice suggested that it would be excessive in light of 
Survey Gizmo’s existing protections. 
296 Poynton, T. A., E. R. DeFouw, and L. J. Morizo, ‘A Systematic Review of Online Response Rates in Four 
Counselling Journals’ (2019) 97 Journal of Counselling and Development 33. 
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responses from a single participant may have distorted the response rate data, this was assessed as 

being unlikely – and extra ideas on mediation research would be welcome.297  

Effects of nonresponders on data collection and data analysis. 

It is widely accepted that nonresponses to online surveys can affect, or skew, the data and its 

analysis.298  However, in a recent study designed specifically to investigate the effects of 

nonresponders and in which the representativeness of the responders was a key factor, no 

significant differences were found between responders and nonresponders.  The study reported that 

a nonresponder bias could not be established if the responders could be identified as being 

representative of the sample population.  Although nonresponders may differ from responders in 

many ways, the differences cannot be assumed to bias data and its analysis.299  As is shown in 

Chapter Eight, the survey responders are representative of the sample population and it is unlikely 

that the results are affected by a nonresponder bias. 

The same study suggested that the social desirability effect might have a much greater effect 

on the results, even where people cannot see each other responding.300  For example, people who 

know each other might feel pressured to participate, and might feel pressured to be seen to 

participate (ie not wanting to be seen not participating).   

2.5.1. The survey 

The study accessed a sample population of registered delegates at the National Mediation 

Conference, in Canberra, during April 2019 (“the conference”), inviting them to participate in a 

 
297 Ultimately, analysis of the survey responses suggests there were very few, if any, multiple responses. 
298 A. Bryman, Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Maruyama, G., and C. 
S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, UK, 2014). 
299 afWahlberg, A. E., and L. Poom, ‘An Empirical Test of Nonresponse Bias in Internet Surveys’ (2015) 37(6) 
Basic and Applied Social Psychology 336. 
300 Social desirability effect occurs when people want to be seen to be doing what is most socially desirable, or 
acceptable (whether or not they are); Chapter Seven explores its potential effects on mediation research. 
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confidential online survey.  The research study used quantitative and qualitative approaches centred 

on a simple electronic survey designed for online completion by practising mediators. 

(a) Study design 

The design of the survey instrument, and its accessibility, were intended to facilitate the 

participation of practising mediators, and place no limits on any research ideas they wished to 

submit.  As far as is practicable for online data, the survey design ensured that it would not be 

possible to link any submitted response to any individual participant: confidentiality was a high 

priority. 

The University of Newcastle’s Human Research Ethics Committee approved the study.301   

Specific design components were incorporated into the survey to demonstrate respect for 

participants: trust in their capacity both to self-identify their dispute resolution practice, and to 

provide their own ideas for mediation research.  The online survey did not include any definitions or 

explanations of key terms such as “mediation/mediator”, various types of “dispute resolution 

practice”, “academic”, or “research”.  The preference was that participants self-identify their dispute 

resolution practice, their academic status, and their experience in mediation and/or dispute 

resolution research.  Apart from the importance of demonstrating respect for survey participants, 

the inclusion of any definitions might have three additional unwanted effects: 

• In themselves, definitions might influence and limit the scope of participant responses 

to all survey questions; and 

• In setting formal language standards, definitions might limit participant input by 

discouraging less formal wording; and 

• In-design categories would inevitably reflect the researcher’s own biases, assumptions, 

and preferences. 

 
301 University of Newcastle Human Research Ethics Committee Reference No.: H-2019-0084. 
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The survey distribution procedure included a capacity to calculate response rates.  The 

professional conference organiser (PCO) distributed the invitation and reminder emails only to the 

email addresses that registered conference delegates themselves had included as contact addresses 

with their conference registration information.302  This approach limited access to the survey.  By not 

enabling the enlistment of unknown numbers of external uninvited participants, this approach 

clearly revealed the response rate, and participant representativeness (of practising mediators) 

could be calculated. 303   

(b) Data collection 

i) Sample population and participant selection 

Finding an accessible and representative sample population is difficult because there are no 

reliable figures available of the numbers of practising mediators in Australia.  As noted in Chapter 

One of this thesis, practising mediators in Australia can be members of, or be affiliated with, a range 

of organisations, agencies, panels, and programs, many of which maintain lists/panels/registers of 

mediators for their own purposes; however, with many mediators being members of multiple 

organisations, these are not reliable sources for calculating the numbers of practising mediators.   

The Mediator Standards Board (MSB) oversees the National Mediator Accreditation System 

(NMAS), and MSB records show that, in June 2019, 3,345 mediators were accredited under NMAS.304  

The number of practising mediators who do not have NMAS accreditation is not known and would 

be largely unknowable.  The figure obtained from the MSB is only one record of the population of 

practising mediators, and it is possible that the conference delegates included mediators without 

NMAS accreditation.   

 
302 The PCO confirmed that none of the invitation or reminder emails was returned as undeliverable, indicating 
that all invitation emails were delivered.   
303 Poynton, T. A., E. R. DeFouw, and L. J. Morizo, ‘A Systematic Review of Online Response Rates in Four 
Counselling Journals’ (2019) 97 Journal of Counselling and Development 33. 
304 Email exchange between the author and a member of the MSB, 9 August 2019. 
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The conference presents unique circumstances for accessing a cohesive group of practising 

mediators.  The event has been held biennially since 1992, and, since 2010, its records suggest that it 

has routinely attracted 400 – 500 delegates.  Registration numbers, and privately accessed 

conference evaluations suggest that the event has high credibility with practising mediators.   

The conference scheduled to be held in Canberra during April 2019 was expected to include 

an accessible representative sample of practising mediators from many parts of Australia and with 

varying levels of experience in many areas and contexts of mediation practice.  The conference had 

532 registered delegates, and all had provided an email contact address as part of their registration 

(demonstrating internet access), providing access to 100% of the sample.  For the purposes of the 

survey, delegates were invited to attend an information presentation at the conference, and an 

invitation email was distributed by the PCO two weeks after the conference had concluded. 

The invitation email included an Information and Consent Sheet, and a hyperlink to the on-line 

survey.  By accessing the online survey, delegates self-selected to participate in the study.  As noted 

above, various social influences may have affected the voluntariness of participation and of non-

participation.   

Apart from the conference presentation, there was no direct link between the researcher and 

any study participant; however, many delegates were already known to the researcher.  Part of the 

reason for withholding commencement of the study until two weeks after the conclusion of the 

conference was to reduce that immediate connection.  

Anecdotal reports suggest that conference delegates usually include other DR practitioners, as 

well as mediators, and, although the aims of the study are specific to practising mediators, all 

conference delegates were invited to participate. 305  The design of the survey instrument enabled 

 
305 It is said anecdotally that many practising mediators are also practitioners in a range of other dispute 
resolution processes; the results of this study show that only 7.4% of submitted responses were from people 
who practice only mediation, providing some confirmation of anecdotal reports – though only among 
delegates at the National Mediation Conference.. 
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differentiation of eighteen types of dispute resolution, including mediation; academics and 

researchers were also differentiated within the survey.  It was hoped that the differentiation 

between practising mediators, academics, and researchers, would enable comparative analysis of all 

themes and issues included in survey responses.   

It has been reported that combining regional and non-regional data can dilute the different 

regional and international emphases in research,306 and it was known that overseas delegates had 

attended the conference.  However, existing mediation research demonstrates many common 

research interests regardless of regional location, suggesting that international and local delegates’ 

survey responses would be likely to raise similar research interests, without either overriding the 

responses of the other.  

(c) Informed consent to participate 

As described earlier, two forums were available in which delegates could obtain information 

about the online survey and its context, and about what would be required of them if they chose to 

participate (ie the conference presentation, and the Information and Consent Sheet).   

(d) Format and design of the survey 

The advantages of online data collection were exploited for this survey: ease of data entry for 

the survey designer and for participants; availability of flexible survey styles; capacity to 

accommodate large numbers of responses (although it is consistently reported that online surveys 

have a low response rate); and capacity of online survey platforms to provide some automated data 

analysis; and low cost. 

The survey instrument included five questions designed to provide a mix of qualitative and 

quantitative data which, when analysed, would contribute to the survey objectives: 

 
306 Glänzel, W., ‘Bibliometric Methods for Detecting and Analysing Emerging Research Topics’ (2012) 21(2) El 
Profesional de la Informacion 194. 
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1. To ascertain the rates at which practising mediators would respond to an online survey; 

and   

2. To obtain practising mediator input about mediation research. 

The survey included three question formats: 

1. Multiple-choice radio button questions (ie Yes/No questions; one selection was 

permitted) 

a. Question 1: Confirmation that the participant was at least 18 years of age 

(participants could not access the remainder of the survey if they responded “No”); 

this question was designed to ensure compliance with conditions of the ethics 

approval that required only adult participants; 

b. Question 3: Confirmation (or not) that the participant self-identified as an 

academic; this question was most relevant to survey objective 2. (ie mediator input 

about mediation research), and was designed to elicit responses enabling 

comparative analysis; and 

c. Question 4: Confirmation (or not) that the participant had undertaken mediation 

and/or dispute resolution research; this question was most relevant to survey 

objective 2. and was designed to enable comparative analysis. 

2. Checkbox (ie multiple selections were possible from a customised Drop-Down Menu) 

a. Question 2: Participants were asked to identify all types of dispute resolution 

processes they had conducted; this question was relevant to both study objectives, 

enabling differentiation of practising mediators from non-mediators; 

differentiation of practising mediators enabled calculation of their participation 

and response rates (survey objective 2.), the differentiation also enabled of ideas 

for mediation research (survey objective 2.).  

3. Textbox – essay style (ie allows respondents to write a long answer) 
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a. Question 5: Participants were asked to include all their ideas for mediation 

research, and there were no limits on what they could submit; this question was 

designed to be the key question of the survey; it was anticipated that responses 

would provide sufficient information to enable comparative analysis according to 

dispute resolution practice, and academic/researcher status (responses would 

contribute to survey objective 2.).  

It was anticipated that responses to Question 5 would provide information of immediate 

relevance to this thesis. 

(e)  Timing and duration 

The online survey was accessible for two weeks: 9 – 24 May 2019, and, based on pre-testing, 

was estimated to take five to ten minutes to complete307. 

2.5.2. Analysis 

The online survey platform provided a range of automated statistical results of responses to 

each of Questions 1, 2, 3, and 4; the results of these are included in Chapter Eight.308   

The survey was designed to enable manual analysis of the responses to the text-box question 

(seeking ideas for mediation research).  The limitations of automated analysis of open-ended text 

responses has been explored earlier in this chapter and include that the reliance on targeted words 

and phrases often neglects the author’s contextual nuances.  It was anticipated that manual analysis 

would more readily access and incorporate everything included in each response. 

Availability of data and results 

 
307 A small number of responses to Question 5 are likely to have taken longer to complete because they 
include multiple ideas and suggestions. 
308 Unfortunately, the survey platform collected and conducted statistical analyses on all surveys, including 
those which were incomplete, making some of the automated statistical analyses unusable.  A manual check 
was conducted to ensure that only completed and usable submitted surveys were included in the study 
analysis.   
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The conference presentation, and the Participant Information and Consent Sheet both 

specified that the results and findings of the study would be included in the researcher’s PhD thesis; 

and that the results and findings may also be published in journal articles and would be made 

available to the MSB.  A compilation of the responses is available on the website of the Board of 

Directors which oversees the National Mediation Conference.309 

2.6. Thesis terminology 

Study participants 

The terms “participants”, or “attendees”, and “mediator”, are used widely in the selected 

studies, and elsewhere, with the intent of differentiating between the people attending a mediation.  

The term “Participants” is often understood to include the disputants; however, some 

commentators use the term “participant” to include other attendees such as various advisers, 

experts, and support people whose roles may include attendance and/or include actual 

participation.  The use of such broad terminology can be confusing where neither the attendees are 

differentiated nor the data they provide to researchers.    

Within this thesis, the following terms are used to describe the various participants in 

mediation, including in the mediations that are the subject of research in the selected studies: 

• Mediator and mediator participant – attendee/participant who conducts the subject 

mediation process;  

• Non-mediator participant – includes disputants and advisers (eg lawyers), each of which 

is differentiated where relevant to the research; 

• Disputants – attendees/participants who are actually in dispute with each other and 

who are ordinarily considered to be responsible for substantive decision-making during 

the mediation; 

 
309 Available on <https://www.nationalmediationconference.com/>. 

https://www.nationalmediationconference.com/
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• Representatives – attendees/participants who attend and are accepted as representing 

the views of, the disputants; representatives are most likely to attend mediation where 

the number of disputants may be considered to be impractical for the purposes of 

mediation (eg in some large-scale intra- and inter-community disputes), or where it is 

an established historic norm that representatives attend (eg in collective labour-

management disputes);    

• Advisers – attendees whose role is ordinarily considered to be primarily the provision of 

expert advice to other participants (usually the disputants) during the mediation 

process; this can include experts of various kinds; in the selected studies, the most 

frequently reported advisers are legal representatives;  

• Other attendees/participants – some mediations can include attendees who attend 

either as support people, or who have no clearly defined role in the mediation process.  

These attendees may be directly or indirectly affected by any outcome of the 

mediation; however, they are not active participants (or disputants) in the process.  For 

example, in natural disaster mediations, non-affected community members may attend 

the mediation, and, in family mediation, non-participating children may attend. 

Each thesis Chapter includes explanations of the terms specific to the focus of its analysis and 

review.  A single formatting guide has been applied throughout this thesis.310  Full footnotes are 

used throughout the thesis to ensure clarity in research references. 

2.7. Conclusion 

This thesis aims to establish what is known about mediator effectiveness.  This Chapter has 

described the metaresearch framework and the research methodologies used to support the 

 
310 Melbourne University Law Review Association Incorporated, and Melbourne Journal of International Law 
Incorporated, Australian Guide to Legal Citation (Melbourne University Law Review Association Incorporated, 
and Melbourne Journal of International Law Incorporated, Melbourne, Australia, 2019). 
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analysis and outcomes that are reported in this thesis.  The next Chapter, Chapter Three, is the only 

part of the thesis that is based on analysis of research findings, being those related to mediation, 

and mediator, effectiveness.  The remainder of the thesis focuses on the approaches and 

methodologies that have resulted in findings such as those about “effectiveness” that are analysed 

in Chapter Three.  Chapters Six and Seven report on unaddressed limitations of research methods, 

and of unresolved constraints on research work.    

The next chapter, Chapter Three, presents the thematic analysis of “effectiveness”, as it is 

defined and measured in the selected studies. 
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Chapter Three: Effectiveness 

This Chapter uses thematic analysis to explore the concepts of mediation, and mediator, 

effectiveness as presented in the selection of empirical studies (‘the studies’) that are the focus of 

this thesis’ research.311  Effectiveness in mediation is often cited as being a core attribute, or selling 

point, of the mediation process.  However, it has not always been clear which aspect of effectiveness 

is being lauded: its reputation for achieving settlement, or its reputation for achieving high levels of 

disputant satisfaction, or high levels of procedural and interpersonal justice, or some other 

beneficial attribute such as improving communication or supporting relationships. 

3.0. Context, aims, and key findings 

This Chapter and Chapter Four present thematic analyses of the selected studies, with this 

Chapter focusing on mediation and mediator effectiveness, as it is defined and measured in the 

selected studies.  This Chapter focuses on the findings reported in the selected studies, while the 

remaining Chapters focus on the research terms, approaches, designs and methodologies from 

which the reported findings have emerged. 

The aim of this Chapter is to answer three questions: 

1. How is mediation and mediator effectiveness defined and measured in the selected 

studies? 

2. What are the discernible contextual trends of those definitions and measures? 

3. What do the selected studies suggest are the influences on mediation and mediator 

effectiveness? 

 
311 Parts of this Chapter have been published elsewhere: Boyle, A., ‘Effectiveness in Mediation: A New 
Approach’ (2017) 12 Newcastle Law Review 148. 
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3.0.1. Key findings 

The Chapter includes three sets of findings relating to definitions and measurement of 

mediation effectiveness, contextual trends, and the factors reported to influence the achievement of 

mediation effectiveness.   

I. Definitions and measurement of mediation effectiveness 

According to the selected studies, there appears to be no consistently applied definition or 

measure of mediation effectiveness, despite it being the most frequently applied unit of analysis.  As 

a first step in the investigation of a possible relationship between context and definitions of 

effectiveness, and in response to the lack of consistent definitions and measures, the initial analysis 

resulted in the creation of a theoretical framework for exploring contextual comparative analysis of 

two related concepts: simple and complex effectiveness in mediation.  Briefly, simple effectiveness is 

the achievement of a mediated agreement, or settlement, and complex effectiveness is the 

achievement of a mediated agreement in addition to other outcomes such as disputant satisfaction. 

II. Comparative contextual analysis of simple and complex effectiveness 

Four unexpected findings emerge from this part of the analysis:   

a) Despite widespread claims from the mediation sector that disputant satisfaction is a 

core benefit of mediation, the selected studies suggest that the majority of mediation 

research across a range of mediation contexts maintains a narrow focus on the 

achievement of settlement in mediation (the simple effectiveness measure); 

b) According to the selected studies, simple effectiveness is used most in three mediation 

contexts: labour/management, family/divorce/child custody, and court-connected 

mediation;  
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c) Although measures of complex effectiveness are not used frequently, they are included 

most often in community-based and in court-connected contexts, as well as in 

evaluations of mediation programs and services; and 

d) There is almost no investigation of mediator effectiveness or of the mediator’s influence 

on the achievement of either simple or complex effectiveness (the latter being 

problematic to measure because it includes a range of other influential variables). 

II. The factors reported to influence the achievement of effectiveness in mediation. 

In the selected studies, five factors are reported to have influenced mediation effectiveness:  

• Procedural and interpersonal justice (or disputant perceptions of fairness and 

satisfaction); 

• Mediator influence on disputant interactions during the mediation; 

• Mediator neutrality, honesty, and integrity; 

• The use of private meetings before and during the subject mediations; and 

• The involvement of legal advisers and disputant representatives. 

A small number of the selected studies examine links between models of mediation practice 

and the achievement of simple or complex effectiveness; however, no consistent relationship is 

established. 

In addition, the analysis of effectiveness suggests that there are significant terminological and 

definitional limitations in the researchers’ consideration of mediator interventions and the impact of 

those interventions, that the limitations might reduce conceptual clarity in the selected studies, and 

that they are likely to affect the reliability of their reported findings about influences on mediation 

effectiveness.  These issues are explored in Chapter Four. 

In terms of the three questions that are the focus of this Chapter:  
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(i) How is mediation and mediator effectiveness defined and measured in the selected studies? 

Within the selected studies, there appears to be no consistently applied definition or measure 

of effectiveness in mediation.  Simple effectiveness is cited in more than two thirds of the included 

studies, or more than twice as often as complex effectiveness.  

(ii) What are the discernible contextual trends of definitions and measures of mediation 

effectiveness? 

Applying the conceptual framework of simple and complex effectiveness, measures of simple 

effectiveness are used most frequently in the labour/management context, in the 

family/divorce/child custody context, and in the court-connected context.  Although measures of 

complex effectiveness are not used frequently in the selected studies, they appear most often in the 

community-based and court-connected contexts as well as in evaluations of mediation programs 

and services. 

(iii) What do the selected studies show are the influences on mediation and mediator 

effectiveness? 

The selected studies do not reveal any factors that are consistently shown to influence 

mediation effectiveness.  Findings from the analysis suggest that a divergence in the definition and 

measurement of effectiveness in mediation might be linked to the subject mediation context.  It is 

possible that there is a circular, self-reinforcing relationship between definition and context, where 

the context of the mediation influences the choice of definition and measurement of effectiveness, 

and that choice – and the subsequent data collection and research findings – reinforce established 

views and preferences about effectiveness within that context.  

Chapter Methodology 

This Chapter includes analysis of a range of material relevant to the effectiveness issues raised 

in the selected studies, differentiating the “effectiveness” literature from the more extensive 



112 
 

literature that explores factors that may also influence mediation effectiveness including the 

definition of mediation, the process characteristics of mediation, the communication approaches in 

mediation, and the legal and other issues that surface in a mediation context. 

The selected studies312 

The selected studies forming the core of all analyses in this thesis were introduced in Chapter 

Two.  Of the forty-seven publications and reports that make up that selection, forty are included in 

this Chapter’s analysis.313  Seven are excluded because, although studies describe investigating in-

 
312 The selected studies, their provenance, limitations, and strengths are described in some detail in Chapter 
Two of this thesis. 
313 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, 
and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict 
Resolution Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful 
and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., 
‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. 
M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation 
Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, T. S., ‘Lag 
Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce 
Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, 
Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel 994; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., 
and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on 
Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An 
Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Peeples, R., C. Harris, and T. 
Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice 
Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. 
Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial 
Relations 94; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, 
‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: 
An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, 
and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Shapiro, D., R. 
Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 
101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 
10 Mediation Quarterly 55; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, 
Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and 
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mediation events and participants perceptions of those events, they do not include consideration or 

measurement of mediation effectiveness.314   

The purpose of this analysis is not to use the findings from the selected empirical studies to 

discuss the long-standing differences between the various approaches to, and models of practice 

typical within, the mediation process itself.  This analysis focuses on mediation effectiveness, seeking 

to determine in particular any information about the effectiveness of mediators, and any influence 

they may have over the effectiveness of the process.  

3.1. Effectiveness in mediation 

Overview 

 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: 
Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, 
Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and 
J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, ‘Predicting 
Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) 
Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil 
Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ 
(1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and 
J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The 
Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the 
Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); 
Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641; Woodward, J. G., ‘Settlement Week: Measuring the 
Promise’ (1990) 11 Northern Illinois University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
314 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. 
McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation 
Quarterly 89; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment 
Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Welton, G. 
L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) 
Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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This section reviews and analyses effectiveness in mediation according to the definitions and 

measures that are described in the selected studies.  Where they enhance the analysis, reference to 

other literature is made, including relevant Australian studies and reports.  The selected studies 

were originally limited, by the Task Force, to empirical studies of mediator techniques, so their 

relevance to the mediation process itself may be limited because they may not have been designed 

to be investigations of process effectiveness.   

There being no commonly accepted definitions of mediation effectiveness, this section 

commences by establishing Australia’s definitional context, providing a comparative base for the 

subsequent analysis.  This thematic analysis is not intended to provide an overall investigation of 

effectiveness in mediation and is limited to analysis of how the selected studies have defined and 

measured effectiveness since 1978.  The analysis that is explored in more detail below suggests that: 

• Whether settlement is achieved is the predominant definition and measure of 

effectiveness in mediation;  

o Procedural and interpersonal justice, as measures of effectiveness, do not appear 

as often in the selected studies; 

• The definition and measurement of simple effectiveness in mediation is relatively 

consistent across all contexts of the studied mediations; 

• Studies of mediation may influence, and reinforce, the predominant definitions and 

measurements used in the context of the subject mediations; and, 

• The observed contextual trends are unlikely to change markedly in larger and more 

comprehensive analyses. 

3.1.0. Defining effectiveness in mediation 

Investigation of mediation effectiveness, and any potential links with mediator techniques, is 

beset by complexity.  The investigator must establish an acceptable and credible definition of what 

constitutes effectiveness in mediation, as well as acceptable and workable factors for its 
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measurement, and the measurements are often derived from the chosen definition.  The chosen 

definition is often related to, and may be specified by, the context within which the subject 

mediation occurs and, as noted previously, additional contextual influences may also affect the 

choice of definition, its measurement, the way in which the study is conducted and the findings that 

it produces.   

In the broad context of mediation, there is a range of definitions of effectiveness, and their 

key components vary from the simple question of whether or not settlement is reached, to complex 

qualitative questions that can be linked to disputant perceptions of their own involvement, and 

including how satisfied the disputants report having been with the mediation process, with the 

mediator, with each other’s involvement, and with the mediation’s outcomes.  Ultimately, with a 

wide range of investigation contexts, and diverse contextual influences on definitions and 

measurements, it may be difficult to conduct a comparative analysis within a single empirical 

investigation, or even within a broad review of many such investigations; however, under such 

circumstances, simple and complex effectiveness may provide a useful preliminary analysis 

framework.315   

3.1.1. Defining effectiveness in Australia 

In Australia, key texts describe effectiveness in mediation in terms of whether or not the 

mediation process meets identified objectives, such as achieving settlement, creating acceptable 

and durable agreements, narrowing the issues in dispute, and/or having been a fair process,316 

although it has been noted that, in some key instances, such objectives can be applied while 

remaining undefined.317  The most frequently cited objectives for DR and mediation in Australia are 

 
315 See below 3.2. Simple and complex effectiveness. 
316 Boulle, L., Mediation: Principles, Process, Practice (3rd Edition, LexisNexis, Australia, 2011); Mack, K., Court 
Referral to ADR: Criteria and Research (Report. NADRAC & AIJA, 2003); Sourdin, T., Alternative Dispute 
Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
317 Mack, K., Court Referral to ADR: Criteria and Research (Report. NADRAC & Australian Institute of Judicial 
Administration [AIJA], 2003). 
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those proposed by the Australian Law Reform Commission (ALRC) and the former National ADR 

Advisory Council (NADRAC).  Most recently, the NMAS has provided a definition of the mediation 

process, though without any associated objectives. 

Objectives for Dispute Resolution: ALRC318 

In 1998, the ALRC published its five ‘key objectives’ for Australia’s federal civil litigation 

system, noting that the objectives were applicable to all processes within the system, including 

dispute resolution (which, in itself, included mediation). 319  According to the ALRC, any process used 

within the federal litigation system should be just, accessible, efficient, timely, and effective.  To be 

just, a process should be consistent in ‘process and result’,320 free from coercion or corruption, and 

conducted in ways that ensure any inequality between the disputants does not affect any outcomes.  

To be accessible, a process should be ‘appropriate’321 and available, not cost prohibitive (or, where 

there are high costs, appropriate alternatives should be available), and all participants should 

understand the process, their roles, and the reasons for any outcome.  To be efficient, a process 

should avoid waste of the public funding of courts and other processes, reduce litigation costs and 

unnecessary repetition, and consider the needs of others who are waiting to use the same process.  

To be timely, a process should minimise any delay, the duration of the process once it has 

commenced, and the time which all participants give to the process.  To be effective, a process 

should promote compliance with any outcome, ensure there is no need to use any further 

processes, and ‘promote certainty in the law’.322   

 
318 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998). 
319 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998), 3.39. 
320 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998), 3.11. 
321 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998), 3.13. 
322 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998), 3.16. 
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While these are valuable objectives for any structured, formal, court-based process, their 

general application as measures for the less formal process of mediation could prove problematic.  

As has been noted elsewhere, the capacity of most DR processes, including mediation, to meet the 

ALRC objectives is limited because they occur outside the court system, are conducted privately, and 

lack reporting data; 323 these same factors make it difficult to track whether the processes are 

consistently meeting the ALRC objectives.   

It is difficult to apply broadly to mediation the ALRC objectives that relate specifically to 

accessibility and to timeliness.  Despite the lack of reporting data, it has been suggested that access 

to DR and to mediation services can be limited by factors such as lack of awareness of services, lack 

of appropriate resources, and lack of rural-based services; in addition, reductions in government 

funding inevitably lead to a reduction in the numbers and spread of mediation services.324   

Timeliness is difficult to measure in the context of mediation because the process can be 

accepted as having commenced at different points in each case, dependent upon the required 

preliminary activities, which often take place long before the formal mediation session itself 

convenes.  It is customary to consider the process unfinalized until the disputants perceive that the 

terms of any agreement are being implemented, which various factors can delay for a considerable 

period.325  These case-dependent circumstances are quite different from the definitive timeliness 

parameters that apply in the context of court processes.   

It is difficult to promote certainty of the law in the context of mediation.  A key principle of 

mediation is that the disputants be encouraged to make their own decisions and to create terms of 

agreement that are the most suitable for them.326  The disputants might design mutually satisfactory 

terms in their agreement that, while not being illegal, may fall beyond the formal scope of the law.  

 
323 Sourdin, T., Alternative Dispute Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
324 Productivity Commission, Access to Justice Arrangements (Inquiry Report No 72, Overview, Productivity 
Commission, September 2014); Sourdin, T., The Timeliness Project (Background Report, ACJI, October 2013). 
325 Sourdin, T., The Timeliness Project (Background Report, ACJI, October 2013). 
326 NMAS, July 2015, available on 
<https://msb.org.au/sites/default/files/documents/NMAS%201%20July%202015.pdf >. 

https://msb.org.au/sites/default/files/documents/NMAS%201%20July%202015.pdf
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In any case, mediation processes and any agreements they produce are generally protected by levels 

of confidentiality that prevent them from being used to publicly promote certainty in the law.327   

These examples illustrate some of the difficulties when attempting to apply to mediation the 

five ALRC objectives for dispute resolution.  However, they have provided important legal 

acceptance of DR and mediation and are a valuable foundation for the subsequent development of 

objectives that are more practicable and suitable for consensual DR processes, such as mediation. 

Objectives for Alternative Dispute Resolution – NADRAC328 

At the beginning of an extensive, eight-year, consultation process that, in 2008, would 

culminate in the National Mediator Accreditation System (NMAS), the then National ADR Advisory 

Council (NADRAC) developed objectives that were intended to provide a framework for NMAS.  

NADRAC proposed three objectives for DR, that were anticipated to be applicable to all DR process, 

including determinative processes such as arbitration, and non-determinative processes such as 

mediation. 329  The three objectives specified that DR processes would at least resolve disputes both 

effectively and efficiently;330 that the processes would be procedurally fair; and that any outcomes 

would be acceptable to the disputants and to the broader community.  NADRAC acknowledged that 

the context of any DR process could influence what might be meant by effectiveness (including 

measures such as compliance with the terms of an agreement or an agreement’s durability) or 

efficiency; what types of fairness might be applicable in any case (noting that, because disputants 

develop their own terms of agreement, non-determinative processes such as mediation would be 

less able to protect substantive fairness than would processes such as arbitration where the 

arbitrator resolves the dispute by finalising and issuing a written award); and the broader interests 

 
327 NMAS, July 2015, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
328 National Alternative Dispute Resolution Advisory Council. 
329 NADRAC, The Development of Standards for ADR (Discussion Paper, Commonwealth of Australia, March 
2000). 
330 NADRAC included that, if disputes could not be resolved, they should at least aim to reduce the scope of the 
dispute. 

http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf


119 
 

that might affect the balance between community and disputant acceptability when preparing the 

terms of an agreement. 

Both the ALRC and NADRAC objectives refer to efficiency, and to compliance with the terms of 

an agreement.  As noted above, for the ALRC, compliance is a measure of effectiveness, and 

efficiency is an objective in its own right,331 while for NADRAC, efficiency is linked with effectiveness 

and with durability.332  Australia’s litigation system has emphasised process efficiency in the context 

of effective case management;333 however, considerations of effectiveness and efficiency, especially 

in mediation, raise complex issues.  It has been suggested that a focus on efficiency in mediation 

detracts from other benefits of the process, including disputant satisfaction.334   

Unlike the ALRC’s objectives for the context of the federal justice system of which DR was only 

one part, NADRAC’s objectives for DR were developed specifically for application to DR processes. 335 

336 Despite NADRAC’s abolition in 2013, and when considered in conjunction with the ALRC’s 

objectives, the DR objectives continue to provide a valuable framework for the practice and 

development of mediation in Australia, as well as a foundation for research in the area337  

Definition of mediation: National Mediator Accreditation System (NMAS) 

NMAS was launched in 2008 as a set of standards for the practice of mediation in Australia.  

There is a history in Australia of aligning mediation with concepts of disputant empowerment, 

 
331 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998), 3.14 
332 NADRAC, A Framework for ADR Standards (Report to the Commonwealth Attorney-General, 
Commonwealth of Australia, April 2001). 
333 Sage, C., T. Wright, and C. Morris, Case Management Reform: A Study of the Federal Court’s Individual 
Docket System (2002) Law and Justice Foundation of New South Wales, available on 
<http://www.lawfoundation.net.au/ljf/site/templates/reports/$file/CaseManagementReform.pdf>. 
334 Sourdin, T., Alternative Dispute Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
335 For a comparative analysis of the two sets of objectives, see Sourdin, T., Alternative Dispute Resolution (6th 
Edition, Thomson Reuters, Australia, 2020). 
336 NADRAC itself referred consistently to “ADR”; during recent years, DR has become the preferred term.  
337 One of the selected studies does include measures of effectiveness drawn from both the ALRC and NADRAC 
objectives; see Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 

http://www.lawfoundation.net.au/ljf/site/templates/reports/$file/CaseManagementReform.pdf
http://www.civiljustice.info/adreval/1/
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including self-determination,338 and, NMAS includes a definition of mediation expressed in terms of 

the disputants’ right to self-determination, and a set of standards that focus on mediator knowledge 

and activities that are intended to protect that right. 339 

NMAS is relevant only to mediation,340 and although it includes no specific objectives nor any 

definition of effectiveness (the word does not appear in NMAS), it includes clear guidance about 

what is expected of a mediator.  Included are sets of core knowledge, core skills, and core ethical 

principles which, in the context of NMAS, are fundamental to mediation practice and provide a 

framework for mediation training;341 however, many of the concepts lack the clarity essential for 

measurement. 

The knowledge component encompasses theoretical concepts for mediators and includes 

understanding conflict and its effects on communication and interpersonal dynamics; the key factors 

in assessing the suitability for mediation of the dispute and disputants; understanding the structured 

mediation process and the mediator role within it; the roles of support people and advisers; relevant 

cross-cultural, or inter-cultural, issues; and basic knowledge of the law as it applies in the context of 

mediation. 

The skills component encompasses the practicalities of conducting a mediation session, and 

the ethical principles canvass mediator integrity and impartiality, disputant self-determination, 

procedural fairness, equity, and confidentiality as it applies in the context of mediation. 

 
338 Astor, H., and C. M. Chinkin, Dispute Resolution in Australia (Butterworths, Australia, 1992); Baruch Bush, R. 
A., and J. P. Folger, The Promise of Mediation (Jossey-Bass, US, 1994, and 2005); Hoffman, D., ‘Paradoxes of 
Mediation’ in D. Bowling and D. Hoffman (eds), Bringing Peace into the Room – How the Personal Qualities of 
the Mediator Impact the Process of Conflict Resolution (Jossey-Bass, US, 2003). 
339 NMAS Practice Standards, July 2015, available on 
<https://msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>; the NMAS definition is 
quoted in full in Chapter One of this thesis. 
340 At the time of writing, NMAS is under review and, in part, consideration is being given to the inclusion of 
conciliation under its standards. 
341 The concepts of knowledge, skills, and ethics are derived from a much longer version that is included in the 
2001 NADRAC report, A Framework for ADR Standards, noted above. 

https://msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
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NMAS was reviewed and substantially rewritten in 2015, and, at the time of writing, is being 

reviewed once more.  The current review is intended to check for minor edits that may be needed 

rather than take the form of a substantial rewrite of the Standards.342 

In summary, according to the three key Australian references, definitions of mediation 

effectiveness do appear to be contextual.  The ALRC has considered mediation effectiveness in a 

legal context, NADRAC has considered mediation effectiveness in the broader DR context, though 

without a definition, and NMAS has not included effectiveness at all, preferring to focus on the rights 

of disputants in mediation, and the role of the mediator in safeguarding and supporting those rights.  

Although the ALRC objectives are more readily measurable in some contexts, that is not necessarily 

the case in the context of mediation.  Conversely, NMAS, having defined mediation in terms of the 

disputants, not the process or the mediator, and having not included any mention of effectiveness, 

may not be a useful guide for evaluating mediation effectiveness.   

Evaluating mediation’s utility relies on being able to measure its effectiveness, and, for that 

purpose, it is important to understand how researchers interpret the concept in the context of their 

study.  The remainder of this Chapter explores the concepts of mediation and mediator effectiveness 

in the selected studies.   

3.2 Simple and complex effectiveness 

This section includes the first set of findings from the thematic analysis of the selected studies.  

The analysis focuses on definitions and measurements of effectiveness in mediation and introduces 

a new analysis approach devised to enable contextual comparative analysis of effectiveness concept: 

differentiation between simple effectiveness and complex effectiveness.  The section includes the 

findings of the contextual comparative analysis.   

 
342 Oral communication from a member of the MSB, May 2019. 
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In this thesis, simple effectiveness includes only the measurement of whether settlement is 

achieved in the mediation; and complex effectiveness includes several additional factors, usually 

relating to perceptions of fairness and satisfaction, in addition to whether settlement is achieved.  

Unexpectedly, the analysis suggests both a lack of consistently applied definitions and measures of 

complex effectiveness in mediation, and the dominance of settlement as a unit of analysis for 

mediation effectiveness.   

Of the forty studies included in the analysis reported in this Chapter, two do refer to the 

effectiveness of their subject mediations, though the researchers do not explain how they have 

interpreted the concept for their studies.343  Although the two studies are counted among those that 

have considered the effectiveness of their subject mediations, the lack of definition or measure 

means the studies cannot be fully analysed. 

3.2.0. Simple effectiveness 

Twenty-seven of the 40 included studies describe simple effectiveness as a measure in their 

investigations of mediation.344  For the purposes of this analysis, and in keeping with the studies’ 

 
343 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
344 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Dilts 1985; Goldberg, S. B., 
and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) 
Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ 
(1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse 
and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation’ in M. A Rahim (ed), 
Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of 
Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and 
R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 
105; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kochan, T. A., and T. 
Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of 
Conflict Resolution 209; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ 
(2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis 
of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
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own descriptions, efficiency indicators and measures (such as timeliness and costs) are not included 

as additional complex measures; they are accepted as being qualifiers of settlement and are 

therefore included in simple effectiveness.345   

Simple effectiveness could be regarded as a case management statistic, a standard against 

which the effectiveness of many mediation services and programs is measured and assessed.  Even a 

cursory assessment of the broader mediation literature suggests that the focus on simple 

effectiveness may have influenced the design of many mediation programs and services.346  So 

widespread is its application in research and practice, simple effectiveness could be said to be an 

“industry standard” for mediation across all dispute and mediation contexts.   

A research focus on simple effectiveness bypasses more detailed analysis of what actually 

happens during mediation, such as the contributions and influences of the mediator thereby 

hindering investigation of mediator effectiveness. 

 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. Fry, L. Castrianno, J. 
Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and 
Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); 
Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal 
of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Exploring Pre-Action Requirements: Resolving 
Disputes Outside Courts (ACJI, Monash University, October 2012); Swaab, R. I., Face First: Pre-Mediation 
Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict Management 
Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on 
Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); Thoennes, N. 
A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 
41(2) Journal of Social Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in 
Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wall, J. A., Jr, and D. E. 
Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Woodward, J. G., ‘Settlement Week: 
Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
345 In the selected studies, factors included in complex effectiveness exist separately and are measured 
separately from the measure of reaching agreement, whereas efficiency measures are not. 
346 For example, see Boulle, L., Mediation Principles Process Practice (3rd Edition, LexisNexis Butterworths, 
Australia, 2011); Sourdin, T., Alternative Dispute Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
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3.2.1. Complex effectiveness 

Eleven of the 40 included studies describe various components of complex effectiveness as 

well as the achievement of a mediated agreement in their investigations of mediation.347 

Complex effectiveness includes the measurement of any, or a combination of any, mediation 

outcomes additional to the achievement of settlement,348 including, but not limited to, the following: 

• Disputant satisfaction (accepted as incorporating factors that relate to perceptions of 

fairness); 

• Nature of agreements (ie terms that include more than, say, an exchange of payment);  

• Rates of compliance; and 

• Improvement in disputants’ post-dispute relationship.  

It could be said that the above measures are each relevant to overall disputant satisfaction 

and perceptions of fairness.  In this section, they are referred to collectively as “fairness and 

satisfaction measures”.  Some of the selected studies apply measures that are additional to, rather 

than being components of, effectiveness.  

 
347 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 
641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
348 None of the selected studies investigates a form of effectiveness that does not include the achievement of 
settlement. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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The components of complex effectiveness have been said to produce more durable 

agreements than simple effectiveness.349  However, in the assessment of mediation services and 

programs, complex effectiveness is less likely to be considered than simple effectiveness and 

appears less frequently in the mediation literature as a component, or measure of effectiveness.  

Because of the nature of its achievements, complex effectiveness could be said to provide a broader 

scope of dispute resolution that can include measures of disputant satisfaction whereas simple 

effectiveness is limited to the achievement of settlement, without consideration of the disputants’ 

responses. 

While the mediator’s role in achieving the outcome standard of simple effectiveness may 

receive limited acknowledgement, their role in relation to complex effectiveness is largely 

unexplored. 

 

 

Figure 3.1. Simple and complex effectiveness. 

 

 
349 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16 The International Journal of Conflict Management 218; Kressel, K., 
E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the problem-Solving Style in 
Custody Mediation’ (1994) 50 Journal of Social Issues 67; Meierding, N. R., ‘Does Mediation Work? A Survey of 
Long-Term Satisfaction and Durability Rates for Privately Mediated Agreements’ (1993) 11(2) Mediation 
Quarterly 157; Pruitt, D. G., N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ 17 Law and Behavior 313. 

Simple 
effectiveness

67.5% (27)

Complex 
effectiveness

27.5% (11)
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(iii) Components of complex effectiveness 

Fairness and satisfaction 

The eleven included studies that define and measure components of complex effectiveness 

show a strong preference for measures related to procedural fairness and disputant satisfaction.  All 

eleven include definitions and measures of fairness and satisfaction.350  The researchers collect data 

about fairness and satisfaction largely from the non-mediators and the relevant measures include 

reference to:351 

• Procedural justice and satisfaction, including satisfaction with the process and/or its 

outcome;352   

 
350  Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
351 Others of the selected studies that do not investigate mediation effectiveness do include investigation of 
perceptions of fairness and satisfaction; a small number of those collect relevant data from mediator 
participants.  Issues relating to study participants and data collection are considered in more detail in Chapters 
Five and Six. 
352 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project 
Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin 2009; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Wissler, R. L., ‘Court-Connected Mediation in General Civil 
Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/med/7
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• Improved relations between the disputants;353 

• Fairness (unspecified) and satisfaction (unspecified);354  

• Lack of pressure or coercion;355  

• Satisfaction with the mediation process and with its outcome;356  

• Satisfaction with the process, with the mediator, and with the mediation outcome;357  

• Satisfaction with the mediation process;358 and 

• Satisfaction (unspecified).359 

However, one of the selected studies reports that study disputants were not able to clearly 

differentiate between the concepts of satisfaction and fairness as they related to the mediation 

process and to the mediation – a caution in the study findings that is acknowledged by the 

researchers.360 

 
353 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: 
The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323. 
354 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323. 
355 Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., ‘Court-Connected 
Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on 
Dispute Resolution 641. 
356 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
357 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
358 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
359 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313. 
360 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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The eleven studies include other defined and measured components of complex effectiveness, 

including the following:   

• The durability of the mediated agreement, and/or compliance with its terms;361  

• The levels at which disputants achieved their goals;362 and 

• A range of factors, including: 

o Conflict management skills for disputants;363 

o No new problems between the disputants;364 

o The accessibility of the mediation service;365 and 

o Comprehensive coverage of dispute issues within the mediation.366 

3.2.2. Mediation context 

The initial analysis of the selected studies established seven contexts within which subject 

mediations were conducted or within which the research or evaluation occurred.  Within this 

analysis, context is taken to mean the setting within which the investigated mediations occur, as 

described in each study, or as deduced during the analysis, and each of the selected forty studies is 

allocated to one context.  The context groupings are described below: 

 
361 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: 
The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323. 
362 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
363 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
364 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313. 
365 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
366 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/adreval/1/
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• Community-based context (mediations conducted in a community-based mediation 

centre, regardless of the professional standing of the mediator or the nature of the 

dispute); 

• Construction and building context: there is only one report from a study of mediations 

conducted in a construction setting, and the majority of the study participants 

(mediators and non-mediators) were reported to be either lawyers or retired judges; 

despite the legal background of the mediators, this study has been differentiated from 

legal and court connected mediations because of the nature and setting of the disputes 

themselves. 

• Court-connected context (mediations conducted within, or in association with, a court 

or tribunal, and/or conducted by a practising or retired judge or legal practitioner): this 

contextual category does not include assessments or evaluations of court-connected 

mediation programs or services, which are included in the contextual category of 

evaluations; 

• Evaluation context (specifically funded evaluations or assessments of existing mediation 

programs and services): funded program and service evaluations are considered to be a 

discrete contextual category because they tend to have their evaluation criteria 

established as part of their terms of reference rather than using contextual definitions 

and measures (even though they might be similar).  In particular, studies describing 

themselves as evaluations are included in this context.  The evaluation criteria usually 

include readily quantifiable measures of efficiency such as settlement rates, timeliness, 

and cost reductions, as they relate to the subject program or service; 
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• Family/divorce/child custody context (mediations conducted by mediators at a family 

mediation service, and/or concerns matters associated with divorce proceedings and/or 

child custody and visitation rights);367 368 

• Labour-management context (mediations where the issues in dispute concern collective 

workplace conditions, the parties are the representatives of employees and 

management, and the mediators have an institutional association with 

labour/management mediation services): this context does not include workplace 

mediation between individual employees and individual employers/managers; and 

• Simulated mediation context (studies conducted in a laboratory, or simulated, setting): 

in each of these studies, evaluation criteria, including effectiveness, were part of the 

study design; studies of simulated mediation, researchers are relatively free from 

external influence which affords them some latitude in how they choose to define and 

measure effectiveness.   

After each study had been allocated to its relevant context category, the definitions and 

measures of effectiveness in all studies were analysed according to the framework of simple and 

complex effectiveness. 

3.2.3. Contextual comparative analysis 

The results of the comparative contextual analysis suggest that applying simple and complex 

effectiveness criteria can be productive in contextual comparative analyses of effectiveness in 

mediation.  A little over two thirds of the included studies measure simple effectiveness and less 

 
367 Family/divorce/child custody mediations typically occur in association with a purpose-specific court; 
however, they differ from court-connected mediations in that, in the selected studies, they do not routinely 
include judge/legal practitioner mediators. 
368 The four studies in this context were conducted in the US where, as described in the studies, 
family/divorce/child custody matters were referred by the courts to specialist mediation services which, at 
least at the time of the studies, operated differently from the Australian FDR system. 
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than one third measure complex effectiveness.  The analysis shows a clear dominance of simple 

effectiveness across most contexts, especially in labour/management, in family/divorce/child 

custody, and in court-connected mediations.  The use of complex effectiveness measures was 

reported in a minority of the studies, and it is surprising that complex effectiveness is not applied 

more widely in empirical studies of mediation. 

In summary, of the forty selected studies that explore issues related specifically to 

effectiveness, 67.5% (n = 27 studies) refer to settlement (including efficiency measures) as the sole 

measure for effectiveness,369 and 27.5% (n = 11 studies) refer to complex effectiveness measures.370  

 
369 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 
641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
370 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 
641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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The three contexts with the highest proportion of simple effectiveness measures are the labour-

management context (all seven studies), the family/divorce/custody context (three out of the four 

studies), and the court-connected context (seven out of the ten studies).   

 

Figure 3.2. Simple and complex effectiveness: contextual analysis. 

 

Figure 3.2 shows the strong preference for simple effectiveness measures in the 

labour/management and court-connected contexts, and the preference for complex effectiveness 

measures in program and service evaluations (the latter include five evaluations of court-connected 

programs). 

The results of the contextual comparative analysis are listed below, with the seven mediation 

contexts listed in alphabetical order. 371  In the labour/management context, all seven studies 

 
371 Where this analysis reports that effectiveness was measured in terms of whether or not settlement was 
reached, this binary question is considered to be different from so-called “settlement rates” which are, in 
effect, comparative analyses of simple effectiveness.  

0 1 2 3 4 5 6 7 8 9

COMMUNITY-BASED

CONSTRUCTION

COURT-CONNECTED

EVALUATIONS

FAMILY/DIVORCE/CHILD CUSTODY

LABOUR/MANAGEMENT

SIMULATED

Complex Simple



133 
 

measure only simple effectiveness, whereas in the remaining six contexts, there is a mix of both 

simple and complex effectiveness. 

a) Community-based context 

Of the five included studies of mediations conducted in a community-based context,372 two 

define and measure simple effectiveness,373 and three define and measure complex effectiveness 

using fairness and satisfaction measures.374   

b) Construction and business context 

Only one of the studies investigates mediations conducted in the construction and business 

context.375  In that study, the researcher defines and measures effectiveness in terms of whether or 

not settlement was reached, plus associated efficiency measures (reduction in costs, and timeliness).   

c) Court-connected context 

 
372 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16 The International Journal of Conflict Management 218; Pruitt, D. G., 
W. R. Fry, L. Castrianno, J. Zubek, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: 
Caucusing, Control, and Problem Solving’ in M. A. Rahim (Ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17 Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, 
C. A. Ippolito, and J. M. Zubek, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 
394 International Journal of Conflict Management 303; Zubek, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36 Journal of Conflict Resolution 546. 
373 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, 
and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) 
International Journal of Conflict Management 303. 
374 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Pruitt, D. 
G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 
17(3) Law and Human Behavior 313; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
375 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11 Ohio State Journal on Dispute 
Resolution 105. 
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Of the ten included studies of mediations conducted in a court-connected context,376 seven 

define and measure simple effectiveness.377  The other three define and measure complex 

effectiveness in terms of settlement plus fairness and satisfaction measures.378   

d) Evaluations and assessments of mediation program and services 

 
376 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26 Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘”What’s 
Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, 
‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 
2007 Journal of Dispute Resolution 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, 22nd Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., 
and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26 Conflict Resolution Quarterly 261; Wall, Jr, J. A., and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28 Conflict Resolution Quarterly 3; Wall, Jr, J. A., and D. E. Rude, ‘the 
Judge as Mediator’ (1991) 76 Journal of Applied Psychology 54; Wissler, R. L., ‘Mediation and Adjudication in 
Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; 
Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641. 
377 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Peeples, R., C. Harris, and T. Metzloff, 
‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 
2007(1) Journal of Dispute Resolution 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wall, J. A., 
Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
378 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio State Journal on Dispute Resolution 641. 
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Nine of the included studies are funded assessments or evaluations of mediation programs or 

services.379  Four define and measure simple effectiveness.380  Four define and measure complex 

effectiveness including measures of fairness and satisfaction.381   

The nine evaluations and assessments of mediation programs and services include five 

evaluations of court-connected mediation programs;382 one of mediation services in a 

family/divorce/custody context; 383 one of a workplace mediation program;384 and one of mediation 

services in the financial sector.385   

 
379 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5 Negotiation and 
Conflict Management Research 354; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, 
Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Resolving Disputes Outside Courts: 
Exploring Civil Pre-Action Requirements (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, 
Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wissler, R. L., Trapping the Data: An Assessment 
of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Woodward, J. G., 
‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1; one of the 
evaluations cannot be analysed because the researcher has not included a definition or any measures of 
effectiveness.   
380 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 
2012); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ 
(1983) 32(4) Family Relations 557; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 
Northern Illinois University Law Review 1. 
381 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project 
Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin 2009; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>. 
382 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, 
T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. 
Paper 7, available on <http://www.civiljustice.info/med/7>; Woodward, J. G., ‘Settlement Week: Measuring 
the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
383 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557. 
384 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
385 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007). 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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e) Family/divorce/child custody context 

Of the four studies of mediations reported to have been conducted in a family, divorce, or 

child custody context,386 three define and measure simple effectiveness,387 and one defines and 

measures effectiveness in terms of settlement plus fairness and satisfaction measures. 388    

f) Labour-management context 

Of the eight included studies of mediations reported to have been conducted in a 

labour/management context,389 all eight define and measure simple effectiveness.  None defines or 

measures any aspect of complex effectiveness.  One of the studies does include additional measures 

(the percentage of issues resolved, and any observed ‘movement’ in the parties’ positions or any 

concessions the parties have made);390 however, in the study, these are measured in direct 

association with the achievement of settlement – they are not measured in their own right.   

 
386 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A. Rahim (Ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation 
vs the Problem-Solving Style in Custody Mediation’ (1994) 50 Journal of Social Issues 67; Slaikeu, K. A., R. 
Culler, J. Pearson and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of 
People and Process’ (1985) 41 Journal of Social Issues 115. 
387 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
388 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67. 
389 Dilts, D. A., and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Hiltrop, J. M., ‘Factors Associated with Successful Labor 
Mediation’ in K. Kressel and D. G. Pruitt (Eds), Mediation Research: The Process and Effectiveness of Third-Party 
Intervention (Jossey-Bass, US, 1989); Karim, A., and D. Dilts, ‘Determinants of Mediation Success in the Iowa 
Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A., and R. Pegnetter, ‘Mediator 
Strategies and Qualities and Mediation Effectiveness’ (1983) 22 Industrial Relations 105; Kochan, T. A., and T. 
Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22 The Journal of 
Conflict Resolution 209; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ 
(2005) 44 Industrial Relations 509; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics 
and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41 Industrial Relations 94; Shapiro, D., R. 
Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 
101. 
390 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209, 212. 
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g) Simulated mediations 

Three of the included studies are of simulated mediations using hypothetical scenarios.391  

Two define and measure effectiveness only in terms of settlement.392   

Commentary 

The application of simple and complex effectiveness measures has been productive in this 

analysis of empirical studies of mediation conducted across a range of contexts.  Using simple and 

complex effectiveness as an analysis tool has enabled an overall analysis of approaches to 

effectiveness, as well as a contextual comparative analysis.  Previously such analysis had been too 

cumbersome to undertake productively.   

While more than two thirds of the forty studies define and measure simple effectiveness, less 

than a third of the forty studies included in this analysis define and measure aspects of complex 

effectiveness.  Additional year-of-publication analysis of the selected studies suggests that in no 

decade since the 1970s have measures of complex effectiveness outnumbered measures of simple 

effectiveness. 393  The same year-of-publication analysis of the selected literature suggests that the 

1990s might have been the decade in which there was greatest application of complex effectiveness 

measures.394  However, caution is advisable with any year-of-publication analysis because the very 

small number of studies published in some decades precludes valid interpretation.  Year-of-

 
391 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Gale, J., R. L. Mowery, M. S. 
Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) 
Conflict Resolution Quarterly 389; Kimsey, W. D., R. M. Fuller and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7 Journal of the International Listening Association 
74; one of the studies cannot be analysed because the researcher has not included either a definition or 
measures of effectiveness.    
392 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104. 
393 For example, only one of the selected articles was published in the 1970s, and only two were published in 
the 2010s. 
394 Of the selected studies, none of those published in the 1980s includes any measures of complex 
effectiveness; of those published in the 1990s, a little over 69% include measures of complex effectiveness; 
and of those published in the 2000s, 60% include measures of complex effectiveness. 
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publication data alone cannot take into account the range of factors that might influence the choice 

of effectiveness measures at any time, by any researcher, in any mediation context. 

The application of the simple/complex effectiveness analysis tool has confirmed the 

dominance of simple effectiveness as a definition of effectiveness and as a unit of analysis in 

mediation research across seven mediation contexts.  Conversely, the analysis has revealed the 

minority status of complex effectiveness in mediation research, despite its relevance to disputant 

satisfaction and its potential links to agreement durability.  It is not known to what extent the focus 

on simple effectiveness limits the scope for assessment and development of mediation programs, 

the scope of research into mediation, and developments in the practice of mediation.   

Although limited to the selected studies, the results of this analysis reveal which mediation 

contexts appear to be most strongly focused on achieving settlement, and which tend to take into 

account factors associated with complex effectiveness.  Useful further research could include 

applying simple and complex effectiveness to analysis beyond the selected studies.   

A small number of the selected studies report having investigated the durability of mediated 

agreements; however, none investigates specific links between simple or complex effectiveness and 

agreement durability.  Research that is not part of the selected studies has reported on 

investigations into possible links between complex effectiveness and agreement durability and their 

work is considered below, at 3.3.1. Procedural justice in mediation and 3.3.2. Interpersonal justice in 

mediation.   

Accepting that durable mediation agreements are valuable for a range of reasons, additional 

empirical studies could investigate the reported links between the durability of mediation 

agreements and the achievement of complex effectiveness, as well as the influence of the mediator 

on complex effectiveness.  The outcomes of such research would be major contributors to discussion 

about how such measurable benefits might affect the practice of mediation. 
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Recent research 

Recent mediation research confirms that simple effectiveness remains a key measure of 

mediation effectiveness. 

A recent empirical investigation of what mediators do to facilitate successful, or effective, 

mediations, bases its findings on research data collected from 13 mediators practising in France, 

Spain, Luxembourg, and Canada. 395  Unfortunately, the data analysis is limited to simple 

effectiveness.   

In a recent comprehensive review of mediation literature related to the use and effectiveness 

of workplace mediation, 396 the concept of “effectiveness” appears to be synonymous with “success” 

which is equated with the achievement of an agreement, or of settlement.  Little consideration is 

given to complex effectiveness.  In addition, the report appears to equate mediator effectiveness 

with having conducted a mediation that results in an agreement, without a clear description of how 

the researchers interpret or measure mediator effectiveness.  Although the researchers claim that 

an effective mediator has the ‘mediator style, strategy, personality, competencies, skills, knowledge 

and behaviours to conduct a successful mediation,’397 it is not clear how they have established these 

attributes nor how the attributes contribute to achieving an agreement.  

3.3. Influencing effectiveness 

Overview 

This section is based on the factors described in the included studies as having influenced the 

effectiveness of subject mediations.  The factors include disputant perceptions of fairness, their 

 
395 Pignault, A., R. Meyers, and C. Houssmande, ‘Mediators’ Self-Perception of their Work and Practice: 
Content and Lexical Analysis’ (2017) 22(6) The Qualitative Report 1589. 
396 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (Report, September 2016). 
397 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (Report, September 2016), 15. 
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sense of satisfaction with their mediation experience; their interactions with each other and with the 

mediator; mediator neutrality, honesty, and integrity; the use and purpose of private meetings, or 

caucuses, before and during the mediation; and the influence of legal advisers.  Many of the factors 

are interrelated and overlap (eg there have been many investigations of the close links between 

disputant active involvement and disputant perceptions of procedural justice); however, it is 

practicable to consider each separately in this analysis, acknowledging that the factors remain 

interrelated.  The next sub-sections consider each of the factors in turn. 

Some researchers have considered the influence on mediation effectiveness of factors that 

others have included as measures of effectiveness.  For example, for some, perceptions of and a 

sense of satisfaction are components in the definition and measurement of mediation effectiveness, 

and for others, fairness and satisfaction are included as influences on effectiveness.  In both 

circumstances, researchers are grappling with subjective issues that are difficult to quantify and, 

often, are not clearly articulated. 

The number of selected studies included in this analysis is necessarily small. 

3.3.0. Procedural justice in mediation 

As reported above (see 3.2.1. Complex effectiveness), eleven of the included studies define 

and measure complex effectiveness in terms using various accepted indicators of procedural justice.  

This section briefly summarises key issues in procedural justice as they relate to mediation.  

Fairness in mediation has traditionally focused on procedural justice and the influence of 

interpersonal justice on people’s perception of procedural justice (interpersonal justice refers to 

situations where ‘people are treated with politeness, dignity, and respect by authorities or third 

parties involved in executing or determining outcomes.’398).  The ALRC ADR objectives,399 NADRAC’s 

ADR objectives, and the NMAS standards all refer to fairness either broadly across the federal justice 

 
398 Colquitt, J. A., D. E. Conlon, M. J. Wesson, C. Porter, and K. Y. Ng, ‘Justice at the Millennium: A Meta-Analytic 
Review of 25 Years of Organizational Justice Research’ (2001) 86(3) Journal of Applied Psychology 425, 427. 
399 See above 3.1.1. Defining effectiveness in Australia. 
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system, in DR or in mediation.  In this section, the term “procedural justice” incorporates procedural 

fairness.   

Although the ALRC did not write its objectives specifically for mediation, or for DR, their 

application was intended to include both and they require that processes should be ‘just’ (ie should 

be conducted equitably, and without corruption, and the disputants being free from coercion).400   

NADRAC’s interest in the application of procedural fairness in DR processes appears in two 

publications both of which include recommendations for how the process itself can safeguard 

procedural justice.401  The earlier of the two includes the importance of practitioners being even-

handed and unbiased, the disputants being actively involved in the process, the need for processes 

that protect disputants from intimidation and violence, and the importance of disputants being able 

to access processes that are culturally suitable and appropriate.402  The later of the two documents 

focuses on the responsibilities of practitioners and service providers and emphasises the importance 

of practitioner neutrality and impartiality, and even-handedness; and treating disputants equally 

(including being equally supportive).403 

NMAS has a dual focus in terms of procedural justice.  On the one hand, mediation is defined 

in terms of disputant self-determination and, on the other, the standards allocate responsibility to 

mediators for ensuring that self-determination is protected.  The standards are limited in their 

referral to the disputants’ own assertion of their right to self-determination.  NMAS includes a 

 
400 Although the mediation literature refers to coercion, or pressure, as it might be applied to disputants, the 
selected studies include findings that suggest the mediators may have been subjected to coercion and 
pressure; in the labour/management context, researchers report that experienced disputants have more 
influence over the mediator than the other way around, and that the mediators with the most influence are 
those with the least experience (for example, see Kochan, T. A., and T. Jick, ‘The Public Sector Mediation 
Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209). 
401 NADRAC, Issues of Fairness and Justice in Alternative Dispute Resolution (Discussion Paper, November 
1997); NADRAC, A Framework for ADR Standards (Report to the Commonwealth Attorney-General, 
Commonwealth of Australia, April 2001). 
402 NADRAC, Issues of Fairness and Justice in Alternative Dispute Resolution (Discussion Paper, November 
1997). 
403 NADRAC, A Framework for ADR Standards (Report to the Commonwealth Attorney-General, 
Commonwealth of Australia, April 2001). 
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section of the standards specific to ‘Procedural fairness and impartiality’ in which the mediator is 

given responsibility for:404  

• A fair, equitable and impartial process; 

• Ensuring disputants give informed consent to final agreements (including allowing 

them to access relevant advice and information); 

• Ensuring there is no ‘undue’ influence on the disputants;405 

• Ensuring disputants have ‘appropriate’ opportunities to speak with each other.406 

NMAS does not clarify what is meant by undue influence or by appropriate opportunities both 

of which are likely to be relevant to considerations of fairness, impartiality, and self-determination. 

In summary, for the ALRC, procedural justice centres on an equitable process that proscribes 

coercion; for NADRAC, it centres on even-handed processes that are culturally suitable and 

appropriate, that prevent intimidation or violence, and are typified by active disputant involvement.  

According to NMAS, processes are procedurally just when they are equitable and impartial; when 

they are conducted by mediators with integrity; and when they enable informed disputant 

involvement without undue influence.   

For NADRAC and for NMAS procedural justice is linked with mediator neutrality, impartiality, 

and integrity.  These issues are considered below (see 3.3.3. Mediator neutrality and impartiality). 

Recent commentators have noted that the concept of justice means different things in 

different contexts, and contextual expectations may conflict with the traditionally understood DR 

 
404 NMAS, July 2015, section 7 NMAS, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
405 NMAS, July 2015, section 7, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
406 NMAS, July 2015, section 7, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 

http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
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values and principles outlined above.407  For example, in some jurisdictions, mediators who conduct 

court-connected mediations are required to ensure the final mediated agreement is fair.  

Traditionally, mediators are expected to be concerned about the process and leave the disputants to 

exercise their self-determination in developing the terms of their agreement; in addition, when 

seeking to ensure that a mediated agreement is fair, the mediator is likely to be perceived as being 

partial to at least one side, and, if the dispute re-emerges, perhaps even perceived as no longer 

neutral. 

Investigations of mediation (and of DR) have reported clear links between disputant 

interactions with each other and with the mediator, and their perceptions of their mediation 

experience including their sense of having been treated fairly and of being satisfied with their 

experience.  According to the broader literature, active disputant involvement, including 

constructive interactions with the person in authority, and with each other, leads to enhanced 

disputant perceptions of fairness and to increased disputant satisfaction, which in turn lead to even 

more active participation, becoming a self-reinforcing cycle.  It has been proposed that, based on 

studies in other fields, it is likely that, in the context of mediation, such a cycle could lead to a higher 

likelihood of settlement being reached.408  It has also been suggested that, the higher the quality of 

those interactions, the higher the quality of mediated settlement.409   

Three empirical studies in the 1970s and 1980s are credited with establishing that people’s 

sense of procedural fairness and perceptions of satisfaction in the context of dispute resolution 

 
407 Akin Ojelabi, L., and M. A. Noone, ‘ADR Processes: Connections Between Purpose, Values, Ethics and 
Justice’ (2017) 35(1) Law in Context 5. 
408 Boyle, A., Self-Determination, Empowerment, and Empathy in Mediation: Rehumanising Mediation’s 
Effectiveness (Conference Paper, Law and Society Association Annual Meeting, Toronto, Canada, 2018). 
409 Nesbit, R., T. Nabatchi, and L. B. Bingham, ‘Employees, Supervisors, and Workplace Mediation: Experiences 
of Justice and Settlement’ (2012) 32(3) Review of Public Personnel Administration 260. 
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increase when they have a sense of control over, and active involvement in, the relevant process. 410  

People’s perceptions of fairness and satisfaction were reported to increase when:  

• They had a sense of control over the process (and for the decisionmaker’s control to be 

minimised);411 and 

• They were able to talk and interact with each other.412 

Subsequent research has found that their perceptions of fairness and satisfaction have been 

positively influenced if the disputants experience interpersonal justice. 413   

In the specific context of mediation, there have been similar research findings in which 

perceptions of satisfaction and fairness are linked to the levels of people’s active involvement and 

their sense of process control. 414  Researchers have reported that, when mediation disputants have 

constructive interactions with each other, and with the mediator, settlement is more likely to be 

achieved, 415 and that the quality of the settlement is influenced by the quality of their interactions. 

416 

 
410 Thibaut, J., L. Walker, S. LaTour, and P. Houlden, ‘Procedural Justice as Fairness’ (1974) 26 Stanford Law 
Review 1271; Tyler, T., ‘What is Procedural Justice?: Criteria Used by Citizens to Assess the Fairness of Legal 
procedures’ (1988) 22(1) Law and Society Review 103; Walker, L., E. A. Lind, and J. Thibaut, ‘The Relation 
Between Procedural and Distributive Justice’ (1979) 65(8) Virginia Law Review 1401. 
411 Thibaut, J., L. Walker, S. LaTour, and P. Houlden, ‘Procedural Justice as Fairness’ (1974) 26 Stanford Law 
Review 1271; Walker, L., E. A. Lind, and J. Thibaut, ‘The Relation Between Procedural and Distributive Justice’ 
(1979) 65(8) Virginia Law Review 1401. 
412 Tyler, T. R., ‘What is Procedural Justice?: Criteria Used by Citizens to Assess the Fairness of Legal 
Procedures’ (1988) 22(1) Law and Society Review 103. 
413 Colquitt, J. A., D. E. Conlon, M. J. Wesson, C. Porter, and K. Y. Ng, ‘Justice at the Millennium: A Meta-Analytic 
Review of 25 Years of Organizational Justice Research’ (2001) 86(3) Journal of Applied Psychology 425; Akin 
Ojelabi, L., ‘Community Legal Centres’ Views on ADR as a Means of Improving Access to Justice – Pt II’ (2011) 
22 ADRJ 173. 
414 Nesbit, R., T. Nabatchi, and L. B. Bingham, ‘Employees, Supervisors, and Workplace Mediation: Experiences 
of Justice and Settlement’ (2012) 32(3) Review of Public Personnel Administration 260; Sourdin, T., Dispute 
Resolution Procedures for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe 
University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
415 Nesbit, R., T. Nabatchi, and L. B. Bingham, ‘Employees, Supervisors, and Workplace Mediation: Experiences 
of Justice and Settlement’ (2012) 32(3) Review of Public Personnel Administration 260.  
416 Nesbit, R., T. Nabatchi, and L. B. Bingham, ‘Employees, Supervisors, and Workplace Mediation: Experiences 
of Justice and Settlement’ (2012) 32(3) Review of Public Personnel Administration 260.   

http://www.civiljustice.info/adreval/1/


145 
 

The selected studies report similarly that the mediator’s behaviour influences disputants’ 

active involvement,417 which influences disputant perceptions of fairness and satisfaction. 418  They 

report also that the quality of the interactions between the mediator and the disputants is more 

crucial to achieving settlement than are either the nature of the dispute or the characteristics of the 

disputants,419 and that disputant engagement in the mediation process contributes more to 

disputant satisfaction than does the achievement of settlement.420  Finally, two of the studies report 

that, when the mediator controls a structurally fair process, the achievement of an agreement is 

more likely.421 

3.3.1. Interpersonal justice in mediation 

Those of the selected studies that have investigated the predictors of, and influences on, the 

achievement of settlement, confirm the stand-alone importance of interpersonal interactions in 

mediation, in many cases without explicitly considering any associated potential procedural justice 

issues. 

The selected studies include findings that the achievement of settlement is more likely when 

the mediator acts as a manager, or a facilitator; engages with the disputants; is patient, sincere, and 

 
417 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style in Custody Mediation’ (1994) 50 Journal of Social Issues 67. 
418 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007). 
419 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41 Journal of Social Issues 115. 
420 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style in Custody Mediation’ (1994) 50 Journal of Social Issues 67; Sourdin, T., Mediation in the Supreme 
and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>. 
421 Karim, A., and R. Pegnetter, Mediator Strategies and Qualities and Mediation Effectiveness’ 22 Industrial 
Relations 105; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and 
Roles’ (1983) 32(4) Family Relations 557. 
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empathetic;422 and does not reinforce the disputants’ own unacceptable behaviour.423  When acting 

as a manager, the mediator increases the chances of an agreement when they manage disputant 

expectations of the process;424 focus on the process if disputants are hostile towards each other;425 

help to manage the disputants’ relationships with their constituents;426 and ensure disputant 

discussions are structured.427 

It is suggested in the selected studies that the chances of achieving an agreement increase 

when the mediator acts as a facilitator by facilitating the disputants’ understanding of each other’s 

position;428 using summaries as a facilitation tool;429 enabling joint problem-solving between the 

disputants;430 and enabling the disputants to reframe their own dispute.431   

 
422 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26 Alternatives to the High Cost of Litigation 149; Kimsey, W. D., R. M. Fuller, B. C. 
McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7 Journal of 
the International Listening Association 74; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36 Journal of Conflict Resolution 546. 
423 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (Ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989). 
424 Karim, A., and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness (1983) 22 
Industrial Relations 105. 
425 Posthuma, R. A., J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and 
Inhibiting Effects’ (2001) 41 Industrial Relations 94. 
426 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation Research’ in K. Kressel and D. G. Pruitt 
(Eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, US, 1989). 
427 Donohue, W. A., M. Allen, and N. Burrell, ‘Mediator Communicative Competence’ (1985) 10 Mediation 
Quarterly 22; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: 
Three Potential Factors’ (2002) 19 Conflict Resolution Quarterly 389; Karim, A., and R. Pegnetter, ‘Mediator 
Strategies and Qualities and Mediation Effectiveness’ (1983) 22 Industrial Relations 105; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36 Journal of Conflict Resolution 546. 
428 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55. 
429 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (Ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles 
and Roles’ (1983) 32(4) Family Relations 557. 
430 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36 Journal of Conflict Resolution 546. 
431 Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12 Mediation Quarterly 89. 
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Finally, in terms of influencing disputant behaviour and thus making agreement more likely, 

the studies suggest that the mediator needs to encourage the disputants’ active involvement 

through personal engagement including by attending to personal issues between them;432 being 

attentive and establishing rapport with both disputants;433 facilitating their talking with each other, 

rather than on behalf of or about each other;434 and ensuring that neither loses face.435  

The selected studies also report that, when the disputants demonstrate empathy towards 

each other, the likelihood of settlement increases,436 and, when the mediator facilitates constructive 

interactions with and between the disputants, not only is the achievement of settlement more likely, 

it is likely to be more durable.437  The latter finding has also been reported elsewhere in separate 

mediation research.438 

3.3.2. Mediator neutrality and impartiality 

Practitioner neutrality and impartiality are complex concepts in the context of mediation 

because the mediator has no substantive decision-making authority, and the application of the two 

 
432 Gale, J., R. L. Mowery, M. S. Herrman, and N. Hollett, ‘Considering Effective Divorced Mediation: Three 
Potential Factors’ (2002) 19 Conflict Resolution Quarterly 389; Vanderkooi, L., and J. Pearson, ‘Mediating 
Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557. 
433 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17 Law and Human Behavior 313; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce 
Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557.  
434 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (Ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989), 106. 
435 Karim, A., and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22 
Industrial Relations 105; Swaab, R. I., Face-First: Pre-Mediation Caucus and Face in Employment Disputes 
(Conference Presentation, 22nd Annual International Association of Conflict management, June 15 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007). 
436 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55. 
437 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16 The International Journal of Conflict Management 218; Kressel, K., 
E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ 
(1994) 50 Journal of Social Issues 67; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. 
Castrianno, ‘Long-Term Success in Mediation’ (1993) 17 Law and Human Behavior 313. 
438 Meierding, N. R., ‘Does Mediation Work? A Survey of Long-Term Satisfaction and Durability Rates for 
Privately Mediated Agreements’ (1993) 11(2) Mediation Quarterly 157. 
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concepts is limited to the mediator’s roles as process manager and facilitator, in particular, and as 

required by NMAS, as protector of the disputants’ right to self-determination.   

NADRAC differentiates neutrality and impartiality by proposing that neutrality is ‘a question of 

interest’ that encompasses lack of bias and mediator disclosure of any factors that might create a 

perception of interest, or bias, including conflicts of interest.439  For NADRAC, impartiality is ‘a 

matter of behaviour’ that includes conducting a fair and even-handed process in which all disputants 

have equal opportunities to participate.440 

In the NMAS standards, the ethical principles refer to impartiality that includes a lack of 

conflicts of interest and, in section 7, NMAS requires mediators to disclose any potential biases or 

conflicts of interest.441   

Mediator neutrality and impartiality are not uniformly accepted as being achievable, 

especially where mediators place a priority on establishing empathy and rapport with each 

mediation participant.  One view is that it is impossible for any mediator to maintain neutrality,442 

while another is that mediators exemplify neutrality by ensuring all disputants have equal 

opportunities to speak.443  It has been suggested that the focus on mediator neutrality is erroneous 

and that, instead, mediators themselves have a responsibility to focus on disputant self-

determination rather than on their own neutrality or impartiality.444    

 
439 NADRAC, A Framework for ADR Standards (Report to the Commonwealth Attorney-General, 
Commonwealth of Australia, April 2001), 112. 
440 NADRAC, A Framework for ADR Standards (Report to the Commonwealth Attorney-General, 
Commonwealth of Australia, April 2001), 112. 
441 NMAS, July 2015, available on 
<http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf>. 
442 Astor, H., Mediator Neutrality: Making Sense of Theory and Practice (Legal Studies Research Paper No 
07/46, University of Sydney, Sydney Law School, July 2007). 
443 Press, S., ‘Court-Connected Mediation and Minorities: Has Any Progress Been Made?’ (2013) Summer 2013 
Dispute Resolution Magazine 36, available on 
<http://www.americanbar.org/publications/dispute_resolution_magazine/2013/summer.html>. 
444 Crowe, J., and R. Field, ‘The Empty Idea of Mediator Impartiality’ (2019) 29 ADRJ 273. 

http://www.msb.org.au/sites/default/files/documents.NMAS%20July%202015.pdf
http://www.americanbar.org/publications/dispute_resolution_magazine/2013/summer.html
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It has been asserted that distinctions such as NADRAC’s make no difference to the 

impossibility of mediator neutrality, or impartiality, when a mediator is seeking to encourage the 

active involvement of all disputants.445  For example, the suggestion is that a mediator cannot 

sufficiently address disputant power imbalances in mediation and remain neutral, particularly in 

circumstances that require that the mediator to assist one disputant.  In mediations that involve 

power imbalances, even intimidation, the mediator cannot assist the intimidated disputant without 

abandoning neutrality – yet it is a requirement that mediators are able to balance remaining neutral 

while enabling disputants’ capacity to exercise their right to self-determination.   

It has also been suggested that the problems perceived to be inherent to the mediator’s joint 

exercise of neutrality and protection of disputant active involvement might arise from a lack of 

conceptual clarity.446  If the meaning of self-determination were to be contextually dependent, this 

would lead to different interpretations according to individual disputants and to their social setting.  

From this view, it becomes less a question of mediator neutrality and more a focus on the levels of 

disputant self-determination that are appropriate at any given time, and how the mediator can 

facilitate those levels of participation in ways that are suitable to the disputants.  A similar sliding 

scale approach has been proposed in which the mediator oversees levels of disputant involvement 

and self-determination that are based on the disputants’ preferences.447 

In this thesis, the concepts of neutrality and impartiality are interpreted according to the 

meaning of the words as provided in the Oxford English Dictionary.448  Being neutral is more related 

to not participating in war or in a dispute,449 whereas being impartial is related to not taking sides (or 

 
445 Crowe, J., and R. Field, ‘The Empty Idea of Mediator Impartiality’ (2019) 29 ADRJ 273; Field, R., and J. Crowe, 
‘Playing the Language Game of Family Mediation: Implications for Mediator Ethics’ (2017) 35(1) Law in Context 
84. 
446 Douglas, S., ‘Neutrality, Self-Determination, Fairness and Differing Models of Mediation’ (2012) 19 James 
Cook University Law Review 19. 
447 Boyle, A., Self-Determination, Empowerment, and Empathy in Mediation: Rehumanising Mediation’s 
Effectiveness (Conference Paper, Law and Society Association Annual Meeting, Toronto, Canada, 2018). 
448 Shorter Oxford English Dictionary (5th Edition, 2002). 
449 Shorter Oxford English Dictionary (5th Edition, 2002), ‘neutral’ (def 1). 
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“parts”) in a dispute.450  When being neutral, a mediator can be expected not to become involved in 

the dispute, and when being impartial, the mediator can be expected not to take sides or 

demonstrate any bias. 

One of the selected studies investigates the influence of mediator neutrality on whether an 

agreement was achieved,451 and a second investigates the influence of the mediator’s credibility, 

honesty, and integrity.452  The former found that the disputants’ trust and confidence in the 

mediator’s neutrality were more influential on achieving settlement than were any of the mediator’s 

actions during mediation.  In the second study, perceptions of the mediator’s credibility, honesty, 

and integrity were found to influence simple effectiveness; however, the researcher notes that the 

latter finding is based on data collected only from mediators’ own reports (ie the mediators’ 

perceptions of their own credibility, honesty, and integrity).453 

3.3.3. Private meetings 

In Australia, the convening of private meetings, or caucuses, before and/or during mediation 

are an accepted part of the mediation process, during which the mediator meets separately with 

each disputant (and/or their advisers and others).  However, in the US, they continue to be 

controversial particularly where the private meetings replace joint meetings.  The greatest reported 

danger of private meetings at any time is the risk they pose to mediator neutrality and impartiality in 

that either disputant has a private opportunity to influence the mediator and, potentially, co-opt the 

mediator to their point of view.454   

 
450 Shorter Oxford English Dictionary (5th Edition, 2002), ‘impartial’ (def 1). 
451 Karim, A., and D. A. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal 
of Collective Negotiations 129. 
452 Mareschal, P. M., ‘What Makes Mediation Work? Mediators’ Perspectives on Resolving Disputes’ (2005) 44 
Industrial Relations 509. 
453 Mareschal, P. M., ‘What Makes Mediation Work? Mediators’ Perspectives on Resolving Disputes’ (2005) 44 
Industrial Relations 509. 
454 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989). 
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Where they are convened prior to the mediation, private meetings have been reported in the 

selected studies, and elsewhere, to be beneficial for establishing rapport and constructive 

relationships between the mediator and each disputant,455 and to enhance the chance of achieving a 

mediated settlement.456  They have also been reported to provide beneficial opportunities for the 

mediator to address hostility between the disputants and so increase the chances of reaching an 

agreement.457  It has also been acknowledged that, despite the risks to mediator integrity, private 

meetings can be used by the mediator to build trust and rapport with each disputant, thus fostering 

their active involvement in the mediation, and benefitting the process.458   

The selected studies report apparently conflicting findings about the use of private meetings.  

For example, although they include findings that suggest the use of private meetings for the 

discussion of substantive issues can reduce the likelihood of reaching an agreement,459 they also 

 
455 Golann, D., ‘Is Legal Mediation a Process of Repair – or Separation? An Empirical Study, and its Implications’ 
(2002) 7 Harvard Negotiation Law Review 301; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: 
A Theory and Empirical Examination’ (1978) 22 The Journal of Conflict Resolution 209; Swaab, R. I., Face First: 
Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007). 
456 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Conference presentation, 
22nd Annual International Association of Conflict Management Conference, 15 June 2009); Swaab, R. I., and J. 
Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, 
‘The Roles of Caucusing in Community Mediation’ (1988) 32 The Journal of Conflict Resolution 181. 
457 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303. 
458 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Welton, G. L., D. G. Pruitt, and N. B. 
McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 
181. 
459 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The 
Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007). 
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include findings suggesting that an agreement is more likely where private meetings are used for 

that purpose.460   

3.3.4. Disputant advisers and representatives 

Disputant advisers can include anyone who is providing advice to the disputant, such as 

accountants and other financial advisers, planning advisers, architects, union officials, water 

managers, medical experts, professional peers and colleagues, quantity surveyors, and so on.  

Usually, when advisers attend mediation, the disputants are their clients, and the advisers are being 

paid to attend the mediation.   

The roles of advisers are not explicitly described in NMAS where it is left to mediators to 

decide how advisers might be engaged in the process; however, NMAS does require mediators to 

ensure that, in each case, all participants are aware of what the advisers’ role is to be.  The levels of 

their participation can be interpreted flexibly, usually by the mediator assessing disputant needs and 

expectations in any particular case. 

In the selected studies, disputant advisers are almost invariably legal representatives.  In the 

labour/management context, the actual disputants do not attend mediations.  Instead, union and 

management representatives attend and negotiate on their behalf with the disputants being their 

constituents.  In both situations, the legal advisers and the representatives are likely to be repeat 

players, who have attended many mediations and are familiar with the process and with the role of 

the mediator (the influence of repeat players and their roles in data collection for empirical studies is 

considered in Chapters Five and Six). 

It has been reported that disputant advisers, and disputant representatives, exert influence 

over the mediator and over the mediation process, particularly in court-connected and 

 
460 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3. 
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labour/management mediations.461  It has also been reported that client expectations of the 

mediation process and the potential for achieving settlement have been influenced by the 

predictions of their lawyers, and that the fulfilment of those predictions and expectations can 

positively influence the clients’ reported levels of satisfaction with the mediation process.462  

Lawyers are also reported to play a key role in choosing mediators, and to select mediators based on 

their reputation for using styles that best suit the lawyers’ own preference for dominating the 

mediation process,463 or styles that best suit their own personal approach to conflict.464 

Similar observations about the influence of legal advisers and of union and management 

representatives have been made in the selected studies,465 including that participating lawyers 

distrusted the mediation processes and the mediators who limited their involvement.466    

In the selected studies, the influence of legal advisers has been explored in relation to their 

clients’ expectations and perceptions of the mediation and of the mediator.  Although it is possible 

 
461 Garth, B. G., M. Cappelletti, and N. Trocker, ‘Access to Justice – Variations and Continuity of a World-Wide 
Movement’ (1985) Articles by Maurer Faculty, Paper 1064, available on 
<http://www.repository.law.indiana.edu/facpub/1064>; Noone, M. A., ‘ADR Public Interest Law and Access to 
Justice: The Need for Vigilance’ (2011) 37(1) Monash University Law Review 57; Press, S., ‘Institutionalization 
of Mediation in Florida: At the Crossroads’ (2003) 108(1) Penn State Law Review 43; Riskin, L. L., and N. Welsh, 
Is That All There Is? ‘The Problem’ in Court-Oriented Mediation, University of Florida Levin College of Law 
Research Paper No 2008-08; Sourdin, T., and N. Balvin, ‘Mediation styles and their impact: Lessons from the 
Supreme and County Courts of Victoria Research Project’ (2009) 20 ADRJ 142; Welsh, N. A., ‘Remembering the 
Role of Justice in Resolution: Insights from Procedural and Social Justice Theories’ (2004) 54(1) Journal of Legal 
Education 49. 
462 Sourdin, T., and T. Matruglio, “Evaluating Mediation – New South Wales Settlement Scheme 2002” (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>. 
463 Sourdin, T., and N. Balvin, ‘Mediation Styles and their Impact: Lessons from the Supreme and County Courts 
of Victoria Research Project’ (2009) 20 ADRJ 142. 
464 Goldfien, J., and J. K. Robbennolt, ‘What if the Lawyers Have Their Way? An Empirical Assessment of 
Conflict Strategies and Attitudes Toward Mediation Styles’ (2007) 22(2) Ohio State Journal on Dispute 
Resolution 277. 
465 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (Eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, US, 1989); Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22 The 
Journal of Conflict Resolution 209; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical 
Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007 Journal of Dispute Resolution 
101; Wall, Jr, J. A., and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26 Conflict Resolution 
Quarterly 261. 
466 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Rundle, O., ‘Barking Dogs: Lawyer Attitudes Towards Disputant Participation in Court-Connected Mediation of 
General Civil Cases’ (2008) 8(1) QUTLJJ 77. 
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that influencing disputant perceptions might also influence the achievement of outcomes, the 

studies do not explore the direct influence of legal advisers on either simple or complex 

effectiveness. 

3.3.5. Reducing effectiveness 

In the selected studies, the chances of achieving settlement are said to be reduced when the 

mediator does not treat the disputants with politeness, dignity and respect,467 does not ensure their 

active involvement in the mediation process,468 and does not ensure constructive interactions either 

with or between the disputants.469  In other words, the likelihood of achieving an agreement is 

reduced of the mediator does not ensure procedural and interpersonal justice. 

On the other hand, others of the selected studies report the achievement of simple 

effectiveness when the subject mediation includes limited joint sessions and there are almost no 

opportunities for disputants to have any interactions with each other – constructive or otherwise.470  

One study reports the achievement of simple effectiveness in mediation where the researcher 

 
467 Karim, A., and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22 
Industrial Relations 105 – mediator emphasising humour, presenting as being “one of them”; Zubeck, J. M., D. 
G. Pruitt, R. S. Peirce, N. B. McGillicuddy, H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36 Journal of Conflict Resolution 546 (mediator criticising parties, and causing 
parties to lose face). 
468 Karim, A., and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22 
Industrial Relations 105 (mediator expressing displeasure at lack of progress); Posthuma, R. A., J. B. Dworkin, 
and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2001) 41 
Industrial Relations 94 (mediator raising alternatives for settlement); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. 
B. McGillicuddy, H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 
36 Journal of Conflict Resolution 546(mediator insisting on keeping order). 
469 Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007) (mediator using Private Meetings 
for substantive issues rather than establishing relationships); Vanderkooi, L., and J. Pearson, ‘Mediating 
Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557 (mediator not 
acknowledging progress); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36 Journal of Conflict Resolution 546 
(mediator demonstrating expertise, permitting party hostility, criticising parties, and making parties lose face). 
470 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3. 
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describes not being able to determine what the mediator participants actually did or what they 

contributed to effectiveness, despite relying on data collected from those same mediators.471 

3.4. Effectiveness and models of mediation practice 

Overview 

Nine of the selected studies include consideration of models of mediation practice (or similar 

approaches and behaviours) and any influence they may have been found to have on mediation 

effectiveness.472 

For more than 20 years, models of mediation have been the accepted structural concepts that 

enable identification, or categorisation, of mediator approaches and styles. 473  When commentators 

and mediators refer to mediator approaches and styles, they are referring to how the mediation 

sector generally interprets the mediator role and the clusters of interventions and behaviours that 

mediators choose to apply at any time during a structured mediation.   

The potential relationship between models of mediation practice and mediation effectiveness 

has exercised many mediators, researchers, and commentators since the concept of models was 

discussed in 1996. 474  In particular, there has been a long-standing interest in establishing whether 

 
471 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992). 
472 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis 
of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., Mediation in the Supreme 
and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio State 
Journal on Dispute Resolution 641. 
473 Alexander, N., ‘The Mediation Metamodel: Understanding Practice’ (2008) 26(1) Conflict Resolution 
Quarterly 97. 
474 Riskin, L. L., ‘Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed’ 
(1996) 1(7) Harvard Negotiation Law Review 7. 
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the facilitative or evaluative model is the more effective, and, to complicate any relevant 

comparative investigation, it has been suggested that the different models of mediation practice 

may each have different definitions of success.475 

None of the selected studies describes including co-mediation.  In one study, conducted in a 

co-mediation setting, the researchers sought to avoid the data collection and analysis complexities 

associated with co-mediation, and asked for single mediators only to conduct their subject 

mediations.476  The program administrator agreed to select single mediators; however, perhaps 

concerned for the program’s reputation as it may be reflected in the study findings, the 

administrator ensured that the study included only the program’s most experienced mediators.  The 

researchers acknowledge the likely effect on their research data when the program’s most 

experienced mediators were selected into the study.  

In this section, the applicability of models of practice is limited to the models specifically 

mentioned in the selected studies, and to the selected studies’ reported findings about potential 

links between models of practice and mediation effectiveness.  It is one area in which the topic of 

analysis does affect this analysis because many of the selected studies predate the concept of 

models of practice as proposed in 1996 and as they have come to be accepted, and those studies are 

excluded from this analysis. 

3.4.0. The evaluative, facilitative, and transformative models 

There are four widely recognised models of mediation practice (transformative, narrative, 

facilitative, and evaluative) of which three form part of the analysis in the selected studies.  Another 

 
475 Alberstein, M., ‘Forms of Mediation and Law: Cultures of Dispute Resolution’ (2007) 22(2) Ohio State 
Journal of Dispute Resolution 321. 
476 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
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21 have been documented, though with less recognition,477 and they are said to be largely derivative 

of the facilitative and evaluative models.478   

As noted previously, evaluative mediation is at times not regarded as mediation because there 

is a strong focus on settlement and, to that end, the mediator may provide an evaluation of various 

aspects of the dispute.479  Evaluative mediators are more active than the disputants, and are 

expected to evaluate their cases for them, and push them to accept settlement.480  For some in the 

mediation field, this is a controversial model because the mediator’s role is perceived to be 

antithetical to the traditional principles and values of mediation.481 

Facilitative mediation focuses on the disputants devising their own resolution to their dispute 

and the mediator facilitates their discussions to that end.482  The mediator’s role is to ensure the 

disputants can devise a resolution based on what they have learnt about each other’s motivations 

for the dispute and for its resolution.483  The NMAS standards align most closely with the facilitative 

model of practice, and it is the basis for most mediation training in Australia. 

Transformative mediation focuses on the disputants and their relationship, rather than the 

dispute, and the mediator’s role is to empower them and encourage their discussions with each 

other.  The aim is to enable the disputants to transform their relationship from one focused on 

disputes to one focused on cooperation and a constructive future.484 

 
477 Kressel and Wall 2012; Wall, J. A., and T. C Dunne, ‘Mediation Research: A Current Review’ (2012) 28 
Negotiation Journal 217. 
478 Wall, J. A., and T. C Dunne, ‘Mediation Research: A Current Review’ (2012) 28 Negotiation Journal 217. 
479 Riskin, L. L., ‘Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed’ 
(1996) 1(7) Harvard Negotiation Law Review 7. 
480 Alfini, J. J., ‘Evaluative versus Facilitative Mediation: A Discussion’ (1997) 24 Florida State University Law 
Review 919; Kovach, K. K., and L. P. Love, ‘”Evaluative” Mediation is an Oxymoron’ (1996 14(3) Alternatives 
(CPR Institute for Dispute Resolution) 31; Wall, Jr, J. A., and S. Chan-Serafin, ‘Do Mediators Walk their Talk in 
Civil Cases?’ 28(1) Conflict Resolution Quarterly 3. 
481 Kovach, K. K., and L. P. Love, ‘”Evaluative” Mediation is an Oxymoron’ (1996 14(3) Alternatives (CPR Institute 
for Dispute Resolution) 31. 
482 Riskin, L. L., ‘Understanding Mediators’ Orientations, Strategies, and Techniques: A Grid for the Perplexed’ 
(1996) 1(7) Harvard Negotiation Law Review 7. 
483 Sourdin, T., Alternative Dispute Resolution (6th Edition, Thomson Reuters, Australia, 2020), 75. 
484 Baruch Bush, R. A., and J. P. Folger, The Promise of Mediation (Jossey-Bass, USA, 1994, and 2005); Noone, 
M. A, ‘The Disconnect Between Transformative Mediation and Social Justice’ (2008) 19 ADRJ 114. 
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There are widespread differences in the terminology associated with the various models of 

mediation practice, and with how they are enacted.  For example, transformative mediation has 

been described as a form of facilitative mediation (rather than being a model in its own right), and, 

for some, the inclusion of a mediation agenda is ascribed to the evaluative model, as is the use of 

reality-testing.485  This analysis has taken a relatively flexible approach to enable the inclusion of 

studies that do not specifically mention models of practice, but which do consider certain mediator 

behaviours that are usually associated with models.  For example, one study included in this analysis 

describes and measures the influence of ‘mediator pressure tactics’ which are said to include 

‘expressions of displeasure with progress’ and mediators being ‘forceful’ (though “forceful” is not 

clarified); the same study notes that the effectiveness of certain mediator interventions is likely to 

be contextual.486  The divergence in terminology and in its interpretation makes comparative 

analysis very difficult.   

This section is not an analysis of models generally, as they appear in the selected studies; it 

includes only the studies that investigate the influence of models of practice on effectiveness.  In the 

selected studies that include relevant investigations and findings, evaluative and facilitative models 

have been reported to produce similar rates of settlement.487  Otherwise, the relevant studies report 

inconsistent findings, and this analysis focuses on contextual issues and any associations with simple 

and complex effectiveness.   

3.4.1. Effectiveness and models in the selected studies 

The nine selected studies that are included in this section consider the influence of specific 

models of practice on mediation effectiveness, or they consider mediator behaviours in terms that 

 
485 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
486 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94, 100. 
487 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16 The International Journal of Conflict Management 218; McDermott, 
E. P., and R. Obar, ‘”What’s Going On?” in Mediation: An Empirical Analysis of the Influence of a Mediator’s 
Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
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are recognisably associated with models of practice.488  Four explore issues related explicitly to 

facilitative and/or evaluative and/or transformative models of practice.489  Five explore issues 

related to mediator approaches and behaviours, without explicitly referring to models of practice.490   

Noting that the number of studies is very small and the reliability of the data is therefore very 

limited, of the nine studies that investigate the influence of models of practice, or mediator 

approaches, on mediation effectiveness, two are evaluations of mediation programs and services,491 

and one each are from the community-based492 and labour/management contexts.493  Five of the 

 
488 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis 
of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., Mediation in the Supreme 
and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio State 
Journal on Dispute Resolution 641. 
489 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis 
of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
490 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., Mediation in the Supreme 
and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio State 
Journal on Dispute Resolution 641. 
491 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Sourdin, T., Mediation in the Supreme and County Courts of Victoria 
(Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>. 
492 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
493 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94. 
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included studies are from the court-connected context,494 of which three measure simple 

effectiveness,495 and two measure complex effectiveness.496  The labour/management study also 

measures simple effectiveness.497   

Three of the studies conduct comparative investigations, one comparing the facilitative and 

transformative models,498 and two comparing the facilitative and evaluative models.499  Their 

accumulated findings include that the transformative model gives disputants a better sense of 

interpersonal justice than the facilitative model, perhaps increasing the likelihood of settlement;500 

and that, although the facilitative model creates higher levels of disputant satisfaction than the 

evaluative model, mediated agreements achieved using the evaluative model include higher 

monetary exchanges.501  One of the three (comparing facilitative and evaluative models) includes 

measures of fairness and satisfaction as key effectiveness measures;502 however, those measures are 

 
494 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation 
of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. 
Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; 
Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641. 
495 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Wall, J. A., Jr, and S. 
Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, 
and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
496 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641. 
497 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94. 
498 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
499 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
500 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
501 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
502 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 



161 
 

based on disputant reports which the researchers found did not consistently differentiate between 

the two concepts limiting the data’s credibility as a measure of comparative effectiveness.  One of 

the three studies (comparing transformative and facilitative models) found that existing measures of 

procedural justice in mediation were inadequate.503   

Others of the selected studies that do not investigate models and approaches, do comment on 

them, including on the importance of contextual influences on mediator choice of models and 

approaches;504 the lack of consistency in the actions that are included in each model or approach;505 

the conflicting findings that are reported about models and approaches elsewhere in mediation 

research (eg settlement being reported to be more likely and disputants less pressured when 

mediators use evaluative styles, and disputants reported to feel more pressured and settlement less 

likely when mediators use evaluative styles);506 and the lack of specific information about the 

categorised mediator actions (ie which ‘specific mediator actions’ are included when a mediator is 

‘evaluating a case’).507   

Several studies comment on other research in which it has been reported that mediators do 

not consistently follow the requirements of the models of practice in which they have been trained, 

or to which they espouse commitment.508  There can be many reasons for such apparent 

 
503 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
504 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional 
Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Posthuma, R. A., A. Richard, 
J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ 
(2002) 41(1) Industrial Relations 94; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What 
We Know from Empirical Research’ (2002) 17 Ohio State Journal on Dispute Resolution 641. 
505 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
506 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641. 
507 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 701. 
508 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional 
Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
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inconsistency, including the mediator’s responsiveness to the dynamics of the mediation.  The 

strength of some mediators’ commitment to specific models of practice has been noted to be 

potentially divisive, particularly in response to research about the comparative effectiveness of 

certain models.509  

3.5. Conclusion 

The analysis has revealed a surprising lack of investigations into the mediator’s influence on 

the achievement of either simple or complex effectiveness.  According to the findings reported in 

most of the selected studies, an effective mediation is one in which settlement has been reached, 

and, in a few of the studies, one in which settlement is accompanied by measures of fairness and 

disputant satisfaction.   

The findings described in the selected studies suggest that an effective mediator conducts an 

effective mediation process; however, they do not clearly describe mediator effectiveness or how 

the mediator might influence mediation effectiveness.  The selected studies’ findings appear to 

confirm that the prospect of achieving settlement, and the quality of the settlement, increase if, 

during the mediation, the mediator ensures that the disputants are actively involved, and experience 

both procedural and interpersonal justice.  Unfortunately, the studies do not describe the mediators 

specific actions and behaviours that apparently achieve those effects.  In terms of links between 

effectiveness and models of mediation practice, the studies do not include consistent findings.   

It is possible that circular reinforcement entrenches contextual and researcher preferences for 

definitions and measures of mediation effectiveness.  Where the contextual preferences are likely to 

 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio 
State Journal on Dispute Resolution 641. 
509 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
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affect factors such as procedural justice, interpersonal justice, as well as mediator neutrality and 

impartiality, there might be additional associated issues related to process integrity and ethics. 

It could be said that the dominant focus on simple effectiveness measures in the selected 

studies derives from the ease of measuring the achievement of an agreement, and that the less 

frequent focus on measuring complex effectiveness derives from the difficulties inherent to 

designing reliable measures for less concrete and more subjective concepts such as “satisfaction”.   

The findings on mediation and mediator effectiveness discussed in this Chapter, and the 

divergent interpretations of effectiveness and the factors associated with it, suggest that existing 

research frameworks and methods may not be adequate for exploring key concepts in empirical 

studies of mediation.  In addition, the lack of conceptual clarity must limit researcher choices of 

definitions and measures that are used in empirical studies of mediation. 

It might be useful for mediation researchers to re-consider the traditional approaches to 

interpreting and measuring mediation concepts such as disputant satisfaction, or models of practice, 

or even mediator empathy, each of which lacks distinct, measurable components and is open to a 

variety of researcher and study participant interpretations.   In other fields of research, where 

existing traditional frameworks have been found to be inadequate for describing key concepts, 

‘hypothetical constructs’ have provided an alternative approach.510   

The next Chapter, Chapter Four, analyses terminological issues in the selected studies, and 

explores hypothetical constructs and their potential relevance for mediation research. 

 

  

 
510 Lovasz, N., and K. L. Slaney, ‘What Makes a Hypothetical Construct “Hypothetical”? Tracing the Origins and 
Uses of the “Hypothetical Construct” Concept in Psychological Science’ (2013) 31 New Ideas in Psychology 22, 
23. 
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Chapter Four: What mediators do 

This Chapter reports on the second thematic analysis in the research supporting this thesis, 

focusing on the terminologies used by researchers in the selected studies to describe what mediator 

participants say and do during subject mediations.  The previous Chapter reported on the definition 

and measurement of effectiveness in mediation, as described in the selected studies.  Conclusions 

discussed in that Chapter included that two types of mediation effectiveness are routinely defined 

and measured: simple effectiveness, and complex effectiveness, the former occurring far more 

frequently.   

4.0. Chapter aims, findings, and methodology 

Aims 

Terminology and language, as applied in research literature, can be expected to relate closely 

to the key concepts for any particular field of research.  Consistent benchmark terms can be 

expected to reflect clarity in the concepts to which those terms refer, and to provide a platform for 

interpreting research, as well giving traceable continuity to its development.  Ordinarily, it would be 

expected that consistently applied terminology contributes to understanding and knowledge in any 

field of research.  The importance of research terminology is considered below at 4.1.  

The aims of this Chapter are:511  

i) To establish which key terms are applied in the selected studies in direct association 

with mediator participants and their activities;  

 
511 The aims of the Chapter were revised after it became clear that there are no common or benchmark terms 
for describing and reporting on empirical studies of mediator actions; the aims were not revised subsequent to 
the terminological analysis and to suit its findings. 
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ii) To ascertain how the identified key terms are interpreted and applied in the selected 

studies, particularly in descriptions of mediator participants and their activities 

(including any discernible temporal, contextual, and effectiveness trends);512 and 

iii) To consider how researchers’ descriptions of their investigations and findings contribute 

to understanding about mediator effectiveness. 

Consideration is also given to the transferability of the analysis to broader mediation literature 

and contexts. 

Key findings 

This Chapter considers two aspects of terminology: 

a. The key terms that researchers apply in direct association with mediator participants 

and their activities; and 

b. The ways in which researchers interpret and apply those key terms when describing and 

measuring the specific actions and approaches of mediator participants. 

There are four key findings from the terminological analysis: 

1. According to the 47 selected studies, it is unclear what mediators do, and it is likely that 

far less is known than is assumed about mediators’ specific actions and approaches 

during mediation, thus limiting knowledge and understanding about mediator 

effectiveness;   

a. Many of the studies describe and measure the purported effects of mediator 

participants’ unspecified activities, or describe them in terms of what this thesis 

 
512 Noting that, because the key terms are necessarily those used in direct association with mediator 
participants and their actions, it can be assumed that any explanation of those key terms will be descriptions 
of those mediators and their actions. 
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calls “generalised mediator actions”,513 neither of which clearly describes specific 

actions and approaches;  

b. None of the selected studies includes sufficient descriptions of mediator 

participants’ specific actions and approaches to guide a competent mediator in 

providing a reasonable replication of them;  

2. Within and between the selected studies there is a lack of clear differentiation of 

observed actions or behaviours of mediator participants;   

3. Within the selected studies, there is a lack of consistency in the choice of key terms 

used to describe mediators and their activities.  In addition, researchers do not 

routinely include explanations of how they interpret and apply key terms in their 

studies. Where interpretations are included, they are sufficiently varied to impede 

comparative analysis and a number of the selected studies do not include any 

explanation of their interpretation of key terms, or they include an interpretation of one 

key term while including several that are not explained.  In most cases in the selected 

studies, where multiple terms are used, they are used interchangeably further 

detracting from conceptual clarity. 

4. In the absence of any accepted field-of-research terminological benchmarks, it is 

possible that researchers’ experience and personal preferences might influence their 

choice of term and how they choose to interpret those terms.   

The terminological analysis also shows that, when describing the mediation process and/or 

the mediator participants and their activities, researchers use terms often associated with models of 

practice (such as “evaluative”, “directive”, “pressing”, “active”, “nondirective”, “passive”, and 

“facilitative”), although their interpretations of those terms vary.   

 
513 The concept of “generalised mediator actions”, as applied in this thesis, is explained below at 4.0.3. 
Methodology. 
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No notable trends are discerned between researchers’ terminological choices and measures of 

mediation effectiveness, contexts of subject mediations, year of publication of the studies, or the 

existence of multiple co-authors.514  None of the studies includes a specific section in which they 

explain, or clarify, any terms which they will be using.  One possible side-effect of the lack of 

terminological clarity is the potential for the misinterpretation of research.   

Methodology  

The analysis reported in this Chapter is presented in two sections.  4.2. Analysis reports on 

which key terms are used in the selected studies, including the frequency of their use, and the 

relative incidence of explanations of their meaning.  4.3. Findings: Describing what mediators do 

reports on analysis of how the terms are applied in the studies to describe the actions and 

approaches of mediator participants. 

(a) Terms used in this analysis 

The following terms are used throughout this Chapter.  Detailed information about each is 

included in Chapter Two. 

Mediators’ specific actions and approaches is used in reference to anything that mediator 

participants are observed to have said or done, and the ways in which they were said or done. 

Generalised mediator actions is used to describe purported mediator behaviours that are 

depicted in generalised terms rather than as specific actions or approaches. 

Generalised stylistic categories is used to describe purported mediator actions depicted in 

terms of generalised stylistic approaches or of recognised models of practice rather than as specific 

actions or approaches. 

 
514 Consideration was given to the potential influence of multiple co-authors with various terminological 
preferences; no trends were discerned among co-authored reports, or between them and single-author 
reports. 
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(b) The selected studies 

The selected studies forming the core of analysis in this thesis were introduced in Chapter 

Two.  Their publication dates do not limit inclusion in this thematic analysis.  Most of the terms used 

to describe mediator actions and approaches would be familiar to most within the sector.  For 

example, even if the following phrases do not have commonly accepted meanings, they would be 

known to researchers and practitioners: ‘mediator strategies and characteristics’,515 ‘mediator 

styles’,516 and ‘mediator qualities’.517  

Relevant examples from the mediation literature that are not part of the selected studies are 

included as references within the analysis in this Chapter. 

(c) What the analysis does not do  

This analysis does not enter into debate about how mediation itself is defined.  It does not 

consider whether researchers’ choice of key terms, or their clarifications, explanations, or 

interpretations are either precise or correct in relation to mediators or their activities.  As discussed 

earlier, this analysis aims to establish the key terms that researchers choose to apply in direct 

association with mediator participants and their activities, and how those terms are interpreted in 

the selected studies.  It also considers the potential effects of those choices on what is known about 

mediator effectiveness.  

Approaches to, and descriptions of, the mediation process have changed and developed since 

1978 (the year of publication of the earliest of the selected studies518), and continue to differ from 

 
515 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209, 209. 
516 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues, 102. 
517 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557. 
518 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209. 



169 
 

country to country.519  Although the various theoretical approaches to, and descriptions of, the 

mediation process have been reported to both influence and not influence the activities of individual 

mediators,520 it is not yet clear how theoretical approaches might influence researchers’ choice of 

terms for describing mediator participants’ specific actions and approaches.  In the absence of such 

information, the analysis in this Chapter considers the terminology independently of any definition 

of mediation that researchers may have included in their report, although not all the studies do 

include clarification of what the researchers understand mediation to be. 

4.1. Research terminology does matter 

It has been said that a culture develops its own linguistic and terminological understandings 

and agreed ways in which words are used and what they mean, and that these understandings  

guide individuals’ interpretations of what they read.521  These are language conventions.   

As in any text, the key terminologies applied in research documents can be expected to 

provide reasonable and accepted benchmarks for interpretation and understanding of the 

documents’ contents.  In qualitative research, the researchers’ terminology is the best guide to 

understanding what they have done because much qualitative research cannot be replicated – it is 

not possible to exactly re-create the full setting of the original studies, so one must rely on what 

researchers say about their work, and how they say it.522   

 
519 For examples of conceptual differences, see International Mediation Institute, available on 
<https://imimediation.org/>; American Bar Association, Model Standards of Conduct for Mediators (ABA, 
2005), 2/10, available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/dispute_resolution/mod
el_standards_conduct_april2007.pdf>; Law Society of NSW, available on 
<https://www.lawsociety.com.au/community/disputesandmediation/ADR/index.htm>. 
520 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135.  
521 McKee, A., Textual Analysis: A Beginner’s Guide (2003), available on 
<www1.cs.columbia.edu/~sbenus/Teaching/APTD/McKee_Ch1.pdf>; Tannen, D., ‘Language and Culture’ in R. 
Fasold and J. Connor-Linton (eds), Introduction to Language and Linguistics (Cambridge University Press, UK, 
2006). 
522 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016). 

https://imimediation.org/
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/dispute_resolution/model_standards_conduct_april2007.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/dispute_resolution/model_standards_conduct_april2007.pdf
https://www.lawsociety.com.au/community/disputesandmediation/ADR/index.htm
https://d.docs.live.net/d3b87b8540eb548d/PhD/THESIS/THESIS/CHAPTERS/COLLATED_AUGUST/www1.cs.columbia.edu/%7Esbenus/Teaching/APTD/McKee_Ch1.pdf
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4.1.0. Language conventions and conceptual clarity 

Language conventions and their relationship with the philosophies of language and learning 

derive from the work of Ludwig Wittgenstein.  For Wittgenstein, words gain their meaning from their 

use and the context in which they are used, 523 and a word’s meaning is constantly developing and 

transforming within that context, while it continues to be used by people in that context.  The 

particular systems of language and its practice in which we are raised define how we speak and how 

we act. 524   

For Wittgenstein, language and actions are not separate entities, but a ‘whole, consisting of 

language and the actions into which it is woven’525   During our lives, we learn all the associations of 

words and actions and contexts that make up the idioms of our mother tongue.  This concept of 

language has been said to include implicit ‘ground rules’ that are so completely self-contained and 

self-referring that it is not possible to understand a word without understanding the implicit 

reference to its whole network of conventional associations.526 

Wittgenstein proposed the concept of ‘family resemblances’ in language whereby a word that 

is used in different contexts may develop new nuances of meaning, while never losing the sense of 

its original meaning. 527  Although different contextual uses of the word continue to build up new 

layers of meaning, the word always retains the core of its original meaning and it is that original core 

that gives the family resemblances to all the contextual variants of the word.  The way in which 

words are constantly developing and transforming is, for Wittgenstein, a form of game in which all 

 
523 Wittgenstein, L., Philosophical Investigations, tr M. Carino (Basil Blackwell, UK, 1953-1986); by convention, 
Wittgenstein’s works are referenced by initials only – thus, Philosophical Investigations is known as PI – and, 
because every paragraph in the work is numbered, citations within PI are by section (or paragraph) number 
rather than by page.  For example, ‘when language goes on holiday’ [PI, §38]. 
524 Dufresne, M., ‘The Illusion of Teaching and Learning: Zhuangzi, Wittgenstein, and the Groundlessness of 
Language’ (2017) 49(12) Educational Philosophy and Theory 1207. 
525 Wittgenstein, L., PI, §7. 
526 Altmann, A., ‘The God of Religion, the God of Metaphysics and Wittgenstein’s “Language-Games”’ (1987) 
39(4) Zeitschrift für Religious und Geistesgeschichte 289. 
527 Wittgenstein, L., PI, §67. 
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the learning of a word’s meanings, associations, and idioms become conventional and only those 

people who have access to all that information are inside the “game”.   

There has been recent discussion in the mediation literature of the potential for the 

disputants’ active role in the mediation process to be limited by their ignorance of the ‘conventions 

of the mediation game’,528 and in particular ‘the conventions of language’529 used in Family Dispute 

Resolution.  It has been proposed that the concept of “language games” can be applied to family 

mediation because the conventions and rituals around language and behaviour might exclude 

disputants who have no experience or specialist knowledge about family mediation, and the 

language idioms inherent to it.   

For Wittgenstein, the full and complete meaning of a word resides in the “thing”, or the 

entity, to which it refers and with which the word is associated.  The word gets not only its meaning, 

but also its identity from that “thing”, 530 so problems arise when a set of language games – or 

associated words and actions - that are habitually used in one context are transferred into a 

different context without either awareness of their inapplicability, or adjustment of their 

application.531  It has been suggested that one characteristic of language games is that the habitual 

use of certain words and phrases in association with certain actions in certain contexts becomes so 

habitual that the word often remains unexamined and unclarified.532   

If words no longer have a “thing” to give them meaning and identity, they lose their meaning.  

Without the associated “thing”, it is no longer possible for them to have meaning.  Similarly, if 

 
528 Field, R., and J. Crowe, ‘Playing the Language Game of Family Mediation: Implications for Mediator Ethics’ 
(2017) 35(1) Law in Context 92, 92. 
529 Dufresne, M., ‘The Illusion of Teaching and Learning: Zhuangzi, Wittgenstein, and the Groundlessness of 
Language’ (2017) 49(12) Educational Philosophy and Theory 1207, 1209. 
530 Lovasz, N., and K. L. Slaney, ‘What Makes a Hypothetical Construct “Hypothetical”? Tracing the Origins and 
Uses of the “Hypothetical Construct” Concept in Psychological Science’ (2013) 31 New Ideas in Psychology 22, 
23. 
531 Lindsay, P., T. Pitt, and O. Thomas, ‘Bewitched by our Words: Wittgenstein, Language-Games, and the 
Pictures that Hold Sport Psychology Captive’ (2014) 10(1) Exercise Psychology Review 41. 
532 Lindsay, P., T. Pitt, and O. Thomas, ‘Bewitched by our Words: Wittgenstein, Language-Games, and the 
Pictures that Hold Sport Psychology Captive’ (2014) 10(1) Exercise Psychology Review 41. 
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concepts have nothing to which they refer, they, too, cannot have meaning. 533  In addition, concepts 

can be clear, observable and measurable in their own right, or they can be unclear, unobservable 

and only their effects can be seen and measured.534  Where concepts are not observable in their 

own right, but their effects are, they can be called hypothetical constructs.535  A hypothetical 

construct is an entity that is assumed to exist because its effects are observable.  Hypothetical 

constructs are ‘conjectural, provisional’ in that their assumed existence has led to observed and 

measured effects.536  Gravity is probably the most well-known example of a hypothetical construct.   

The thematic analyses in this and the previous Chapter suggest there is a lack of conceptual 

clarity in mediation research, in particular in relation to mediation “effectiveness”, “communication 

skills”, “empathy” and “rapport”.537  The lack of conceptual clarity means there is no clear “thing” 

with which the many words, or terminologies, used in mediation research can be associated and 

from which they ought to gain their meaning and identity.   

The thematic analysis in this Chapter suggests there are many “things” in empirical 

investigations of mediation research (eg communication skills, empathy, and rapport) that 

researchers claim to describe, to observe and seek to measure; however, what they are most 

frequently describing, observing and measuring are observable and measurable effects caused by 

communication skills, empathy or rapport – they are not observing the latter concepts at all. 

 
533 Lovasz, N., and K. L. Slaney, ‘What Makes a Hypothetical Construct “Hypothetical”? Tracing the Origins and 
Uses of the “Hypothetical Construct” Concept in Psychological Science’ (2013) 31 New Ideas in Psychology 22, 
23. 
534 Lovasz, N., and K. L. Slaney, ‘What Makes a Hypothetical Construct “Hypothetical”? Tracing the Origins and 
Uses of the “Hypothetical Construct” Concept in Psychological Science’ (2013) 31 New Ideas in Psychology 22, 
23. 
535 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Wright, J., (ed-in-
chief), International Encyclopedia of Social and Behavioral Sciences (2nd Edition, Elsevier, 2015). 
536 Lovasz, N., and K. L. Slaney, ‘What Makes a Hypothetical Construct “Hypothetical”? Tracing the Origins and 
Uses of the ‘hypothetical construct’ Concept in Psychological Science’ (2013) 31 New Ideas in Psychology 22, 
26. 
537 As a concept, simple effectiveness is very clear: a mediated agreement is observable and, to a large extent, 
measurable. 
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The findings from both thematic analyses suggest that mediation research includes a wide 

range of possibly habitual terminologies which might be called a mediation “language family” except 

that they cannot have meaning because they are associated with unclarified concepts whose 

existence is assumed because they have not been observed or measured.  Thus, mediation research 

might have dual interlinked problems: lack of terminological meaning and lack of conceptual clarity. 

4.2. Analysis  

Excluded studies 

Of the forty-seven selected studies, four are not included in this analysis.538  Although they use 

some of the key terms in direct association with mediator participants, they do not include any 

description of those mediators’ actions or behaviours because mediator actions and approaches are 

not core components of their investigations.  

4.2.0. Key terms in the selected studies 

This section reports on two areas of analysis, relying on information available in the included 

43 studies: (i) identifying the key terminologies used to describe mediator participants’ specific 

actions and approaches and establishing the prevalence of their usage; and (ii) establishing the 

prevalence of explanations of those terms, including which terms are explained most often.  

The latter analysis in particular provides some insight into conceptual clarity in mediation 

research (ie the more frequently a key terms is explained, or interpreted, the more likely it is that 

the term is not widely understood, or its use not widely accepted).  In addition, researchers who 

 
538 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Karim, A. and D. Dilts, 
‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 
129; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012); Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123.  The contexts of these 
reports are simulated, labour/management, evaluation, and simulated, respectively. 
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include explanations of how they have interpreted certain terms within their study are 

demonstrating an awareness of their own role and of their audience’s needs.  

The inclusion of terminological explanations may be limited by publication requirements; 

however, it is likely to be an important contributor to understanding the study and its findings. 

Terminological analysis of the selected studies has been complicated, even frustrated, by the 

researchers’ diverse approaches.  There are many instances of researchers using the same term to 

investigate quite diverse research topics or using different terms to describe the same research 

topic.  For example, “mediator skills” are described as including ‘patience and persistence’539 while 

mediator persistence is described elsewhere as being a mediator characteristic.540  “Mediator 

behaviour” is described as encompassing empathy,541 while mediator empathy is described 

elsewhere as being a mediator quality,542 or a mediator characteristic.543  When researchers report 

on “mediator qualities”, they can variously be describing: ‘knowledge and expertise’,544 ‘stopp[ing] 

arguments’,545 ‘[being] patient, positive [and] persistent’,546 or ‘[the mediator’s] use of aggressive 

tactics’547  A brief analysis of the key term, “mediator characteristics”, is provided earlier in this 

 
539 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 157. 
540 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22. 
541 For example, see Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17(3) Law and Human Behavior 313. 
542 For example, see Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for 
the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>. 
543 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
544 Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) 
Industrial Relations 105, 110. 
545 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67, 78. 
546 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>, 168-169. 
547 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557, 558. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/adreval/1/
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Chapter and provides an illustrative example of the scope of researcher divergence in their 

approaches to terminology.548  

4.2.1. Identifying key terms and their prevalence  

The first part of this analysis establishes the key terms that are used in the included 43 studies 

specifically in direct association with mediator participants and their actions.  This section does not 

consider terminology that appears in less than two of the studies; in other words, to be included as a 

key term the term must be repeated, appearing in at least two of the selected studies.   

Fifteen distinct terms are used in the included 43 studies in direct association with mediator 

participants and their activities.  All fifteen occur relatively frequently across the 43 and are referred 

to as “the key terms” in this analysis.  Each of the fifteen terms appears in at least three of the 43 

studies, with thirteen key terms appearing in at least ten.  Only two of the key terms appear in less 

than ten of the studies.  These rates are well within the pre-set requirement of appearing in at least 

two of the studies.  Figure 4.1, below, illustrates two key findings from the analysis: it lists the fifteen 

key terms themselves, and the number of studies in which each key term appears.   

 
548 See above, 4.2.0. Key terms in the selected studies. 
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Figure 4.1. Fifteen key terms 

 

Figure 4.1 shows the fifteen key terms used in the selected studies in direct association with 

mediator participants, and the number of the selected studies in which each key term appears.  It 

illustrates that there is significant diversity in the key terms that are used in the selected studies in 

direct association with mediator participants and their actions.  The term “mediator behaviour” is 

the most frequently applied term (occurring in thirty-four of the studies), and “mediator conduct” 

the least frequently applied (occurring in three). 

The four most frequently occurring key terms are: “mediator behaviour” (occurring in thirty-

four studies); “mediator tactics” (in twenty-six studies); “mediator ability/ies” (in twenty-six studies); 

and “mediator actions/activities” (in twenty-two studies).  Other reasonably frequently occurring 

terms are: “mediator role” (in twenty studies); “mediator interventions” (in twenty studies); and 

“mediator strategies” (in twenty studies).  Appearing in nineteen studies each are: “mediator style”, 

and “mediator characteristics”.   

M Ability/ies = 26

M Actions = 20

M Approach = 18

M Attributes = 4

M Behaviour = 34

M Charact/s = 19

M Conduct = 3

M Interven/s = 20

M Qualities = 10

M Role = 20

M Skills = 17

M Strategies = 20
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Thirteen of the fifteen key terms are spread relatively consistently across the studies; 

however, two terms appear relatively infrequently: “mediator attributes” appears in four studies, 549 

and “conduct of the mediator” appears in three. 550  

(i) Explaining the key terms  

Analysis of the selected studies suggests that the vast majority of the identified key terms are 

applied routinely, across all mediation contexts; however, not all the researchers include 

explanations of the key terms that they use.  Researchers tend to use their own explanations and it 

is not common to cite the explanations of others.  For example, in only four studies do the 

researchers cite another’s explanation of a key term (“mediator characteristics”).551  It is unclear if 

the citation is a reflexion of the importance of the cited explanation or of the cited researchers. 

Some studies include more than one definition of the same key term.  For example, at 

different points in one report, mediator ‘skills and characteristics’ are said to include: ‘flexibility, 

credibility, trustworthiness, active listening skills, and facilitation skills’552 and to include: ‘“ability to 

be a quick study”, “labor relations skills/experience” and “process skills”’.553  The same report 

 
549 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Swaab, R., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Conference Presentation, 32nd Annual International 
Association of Conflict Management, June 2009); Wissler, R. L., ‘Mediation and Adjudication in the Small 
Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law and Society Review 323. 
550 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘An 
Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 
Harvard Law Review 75; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern 
Illinois University Law Review 1. 
551 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Henderson, D. A., ‘Mediation Success: An Empirical 
Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Karim, A. and D. Dilts, ‘Determinants of 
Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Mareschal, P. 
M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; 
the study that they all cite is Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and 
Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209. 
552 Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509, 509. 
553 Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509, 511; the listed ‘skills and characteristics’ are included in written surveys used for data 
collection in the study. 
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includes no explicit differentiation between “skills” and “characteristics”.  Similar interchangeable 

use of key terms is reasonably common in the selected studies. 

Nine of the selected studies include more than one of the key terms, though they include an 

explanation for only one, despite including a range of other, undefined, concomitant terms, 

apparently used for similar purposes.554 For example, four studies use single explained key terms 

along with multiple unexplained key terms all in association with mediator participants and their 

actions: “mediator characteristics” explained and used with mediator actions/activities; mediator 

behaviour; mediator qualities; mediator skills; mediator strategies; mediator style; and mediator 

tactics;555 “mediator characteristics” explained and used with mediator approach/es; mediator 

behaviour; mediator interventions; models; mediator strategies; mediator style; and mediator 

tactics;556 “mediator behaviour” explained and used with mediator interventions; mediator qualities; 

the role of the mediator; and mediator tactics;557 and “mediator behaviour” explained and used with 

mediator ability/ies; mediator style; and mediator tactics.558  

 
554 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Gale, J., 
R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential 
Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of Mediator-
Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation’ in M. A Rahim (ed), 
Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kimsey, W. D., R. M. Fuller, and B. C. 
McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal 
of the International Listening Association 74; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; 
Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation 
of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. G., W. R. Fry, L. 
Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, 
Annual Association of Conflict Management Conference, June 2009); Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261. 
555 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
556 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709. 
557 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989). 
558 Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74. 
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Use of the term, “mediator intervention/s”, although relatively widespread (occurring in 

twenty of the studies), commonly lacks any explanation of what researchers intend the term to 

mean in the context of their study.559  In mediation practice, the term can commonly refer to many 

mediator actions and approaches including the mediator doing any of following: entering the 

mediation room; physically intervening with intrusive hand gestures, or with less intrusive hand 

gestures (eg laying one hand on the table to gain disputants’ attention); choosing to stand up, or to 

sit down; starting to speak after a period of silence from every attendee; starting to speak after the 

disputants have finished speaking; interrupting the disputants; speaking noticeably loudly or softly.  

The effect of each of these actions is likely to be different according to the situation at any time 

during any mediation.  In the included studies, the majority of the term’s occurrences are versions of 

‘intervention of the mediator’560 and lack any explanation of what form the intervention took.  The 

range of insufficient descriptions of “intervention” includes: ‘[the mediator’s] use of thirteen 

mediation strategies during the intervention’;561 ‘adequate and inadequate mediator 

interventions’;562 ‘pre-mediation caucuses are an important intervention tool’;563 and ‘mediators can 

intervene to build rapport’.564  None of these examples include further explanation of how the term 

 
559 Six of the reports include descriptions, or explanations, of their use of the term: Burrell, N. A., W. A. 
Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an Interventionist 
Model’ (1990) Fall 1990 Human Communication Research 104; Henderson, D. A., ‘Mediation Success: An 
Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. M., Factors Associated 
with Successful Labor Mediation, in K. Kressel and D. G. Pruitt (eds) Mediation Research: The Process and 
Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, T. S., Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation, in M. A 
Rahim (ed) Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Swaab, R. I., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
560 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94, 96. 
561 Hiltrop, J. M., Factors Associated with Successful Labor Mediation, in K. Kressel and D. G. Pruitt (eds) 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989), 244. 
562 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989), 94. 
563 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009), 11. 
564 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 550. 



180 
 

should be interpreted in the context of each study, and, without that information, it is impossible to 

know the specific actions and approaches of the relevant mediator participants and the study itself 

and its findings could be misinterpreted. 

(ii) Prevalence of explanations 

This section reports on the 43 studies that include explanations, or clarifications, or 

interpretations of what researchers understand the key terms to mean within the context of their 

investigations.  Two figures are included: Figure 4.2 shows the number of the selected studies in 

which each key term is accompanied by an explanation.  Figure 4.3 shows the number of studies that 

include explanations for each key term compared with the total number of studies that actually use 

that same key term. 

The three key terms that are most frequently explained/clarified are: “mediator abilities” 

(occurs in twenty-six studies; explained in 81% [n = 21] of those); “mediator characteristics” (occurs 

in nineteen studies; explained in 78% [n = 15] of those); and “mediator behaviour” (occurs in thirty-

four studies; explained in 41% [n = 14] of those).  

The term “mediator attributes” is used to describe many aspects of what a mediator says and 

does, including personal, demographic, and professional characteristics, as well as professional 

capacities, and specific behaviours.  It is fortunate that researchers include explanations of how they 

have interpreted this term because the scope of the explanations demonstrate the potential 

confusion when terminology is inconsistent.  In two studies, mediator attributes include ‘the 

confidence-building attributes … [of being] friendly, empathetic, likeable, etc [sic]‘;565 ‘possessing 

 
565 Goldberg, S. B., and M. L. Shaw, ‘Further Investigations into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 157. 
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excellent process skills or evaluative skills’;566 ‘impartiality, managerial skills, personal discretion, 

listening ability, and the ability to understand complex issues … [f]amiliarity to the parties.’567 

The term, “conduct of the mediator”, appears in three studies,568 two of which include at least 

one explanation of what the researchers mean when they use the term.569  For example, ‘[mediator] 

conduct that had reduced the likelihood of settlement’;570 ‘conduct that encourages or assists the 

parties to resolve the dispute without reliance on the mediator’;571 ‘all mediator conduct used to 

facilitate resolution of the dispute’;572 ‘evaluative behavior as conduct that opines, challenges, 

suggests, predicts, or otherwise attempts to influence’.573  

 

 
566 Goldberg, S. B., and M. L. Shaw, ‘Further Investigations into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation, 149, 156-160, 157. 
567 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution, 129. 
568 Goldberg, S. B., and M. L. Shaw, , ‘Further Investigations into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘An 
Empirical Analysis of the Influence of Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 
Harvard Law Review 75; Woodward, J. G., ‘Settlement Week: Measuring the promise’ (1990) 11 Northern 
Illinois University Law Review 1. 
569 Goldberg, S. B., and M. L. Shaw, ‘Further Investigations into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘An 
Empirical Analysis of the Influence of Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 
Harvard Law Review 75. 
570 Goldberg, S. B., and M. L. Shaw, ‘Further Investigations into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation, 149, 159. 
571 McDermott, E. P., and R. Obar, ‘An Empirical Analysis of the Influence of Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Law Review 75, 93. 
572 McDermott, E. P., and R. Obar, ‘An Empirical Analysis of the Influence of Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Law Review 75, 92. 
573 McDermott, E. P., and R. Obar, ‘An Empirical Analysis of the Influence of Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Law Review 75, 93. 
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Figure 4.2. Key terms: frequency of occurrence. 

 

Figure 4.2 depicts the number of selected studies that include at least one explanation of each 

key term; eg “mediator ability/ies” occurs in 26 studies and 24 of those include at least one 

explanation.574  It is compiled without analysis of the explanations themselves.  Some key terms are 

explained more often than others and the most frequently explained are: “mediator ability/ies” 

(explained separately in 24 studies);575 “mediator characteristics” (explained separately in 18 

 
574 Figure 4.2 does not include the total number of occurrences of each key term. 
575 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: 
A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of 
Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial 
Relations 22; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and 
Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., 
‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. 
M., Factors Associated with Successful Labor Mediation, in K. Kressel and D. G. Pruitt (eds) Mediation Research: 
The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, 
W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A 
Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kochan, T. A., and T. Jick, ‘The 
Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict 
Resolution 209; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 

 

Ability/ies 24

Actions/ivities 11

Approaches 10

Attributes 4

Behaviour 17

Characteristics 18

Conduct 2

Interventions 6

Qualities 4

Role 7

Skills 6

Strategies 7
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Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. 
Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; 
Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial 
Relations 509; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome 
in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ 
(1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., ‘Mediation and Adjudication in Small Claims 
Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., 
‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio 
State Journal on Dispute Resolution 641; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 
11 Northern Illinois University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. 
Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of 
Conflict Resolution 546. 

http://www.civiljustice.info/adreval/1/
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studies)576; and mediator behaviour” (explained separately in 17 studies).577  The key terms that are 

least frequently explained are: “mediator conduct” (explained in two studies);578 “mediator 

qualities” (explained in four studies)579; and “mediator attributes” (explained in four studies).580  

 
576 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, 
‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 
389; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of 
Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., 
T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. 
Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 
Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in 
General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio State Journal on Dispute 
Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
577 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Goldberg, S. B., and M. L. Shaw, 
‘Further Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to 
the High Cost of Litigation 149; Jones, T. S., Lag Sequential Analyses of Mediator-Spouse and Husband-Wife 
Interaction in Successful and Unsuccessful Divorce Mediation, in M. A Rahim (ed) Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The 
Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. 
D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot 
Study’ (1993) 7(1) Journal of the International Listening Association 74; Kressel, K., T. Henderson, W. Reich, and 
C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of 
a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., R. S. 
Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law 
and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in 
Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Swaab, R. I., Face First: Pre-Mediation Caucus and Face 
in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
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Figure 4.2 does not show the number of studies that include more than one explanation of the 

same key term, although this occurs in many studies.  The use of multiple explanations of a single 

key term, can serve to expand the original explanation; however, multiple explanations do not 

always clarify how the reader should interpret the study or its findings.  For example, within twenty-

nine pages, one report includes ten explanations of the key term “mediator techniques”; the 

explanations canvass generalised stylistic categories,581 and generalised mediator actions,582 as well 

as using other key terms interchangeably within the explanations.583   

 

 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role 
of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Woodward, J. G., 
‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1; Zubeck, J. M., 
D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-
Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
578 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘”What’s 
Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75.  
579 Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) 
Industrial Relations 105; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Vanderkooi, L., and J. Pearson, ‘Mediating 
Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557. 
580 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Swaab, R. I., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The 
Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323. 
581 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75, 80, 
88, 94, 95, 97, 108, and 109. 
582 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75, 86. 
583 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75, 94 
(“mediator behaviour”), 95 (“mediator behaviour”), and 97 (“mediator style”; “mediator tactics”). 
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Figure 4.3. Key terms: explanations included. 

 

Figure 4.3 shows the number of studies that include explanations of key terms, shown in 

comparison with the number of studies in which the key term occurs.584  The key term with the 

highest proportion of explanations is “mediator attributes”; however, it does not appear in many 

studies.  The term with the second highest proportion of explanations is “mediator characteristics”: 

in nineteen studies, the term is used at least once in direct association with mediator participants 

and their actions, and the term is explained at least once in eighteen of those studies;585 in other 

 
584 Figure 4.3 is compiled without considering any analysis of the explanations themselves. 
585 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, 
‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 
389; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of 
Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., 
T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. 
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words, only one study using the term does not include an explanation.586  The key term, “mediator 

ability/ies”, also has a high proportion of explanations.  It is used in twenty-six of the studies in direct 

association with mediator participants and their actions and is explained at least once in twenty-four 

of those studies.587   

 
Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 
Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in 
General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio State Journal on Dispute 
Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
586 Karim, A., and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of 
Collective Negotiations 129. 
587 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: 
A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of 
Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial 
Relations 22; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and 
Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., 
‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. 
M., Factors Associated with Successful Labor Mediation, in K. Kressel and D. G. Pruitt (eds) Mediation Research: 
The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, 
W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A 
Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kochan, T. A., and T. Jick, ‘The 
Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict 
Resolution 209; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. 
Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; 
Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial 
Relations 509; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome 
in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ 
(1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., ‘Mediation and Adjudication in Small Claims 
Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., 
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The key term with the lowest proportion of explanations is “mediator interventions”: the key 

term is used in twenty studies in direct association with mediator participants and their actions, and 

explanations are provided in only six of those studies.588  The key term, “role of the mediator”, 

occurs in twenty studies in direct association with mediator participants and their actions, with only 

seven of those studies including an explanation of how researchers interpret the term themselves 

(or how they intend the term to be interpreted by readers).589  Similarly, “mediator strategies” is 

used in twenty studies, and is explained in seven of them.590 

 
‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17 Ohio 
State Journal on Dispute Resolution 641; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 
11 Northern Illinois University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. 
Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of 
Conflict Resolution 546. 
588 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Henderson, D. A., ‘Mediation 
Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. M., 
Factors Associated with Successful Labor Mediation, in K. Kressel and D. G. Pruitt (eds) Mediation Research: 
The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, T. S., ‘Lag Sequential 
Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation’ 
in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Swaab, R. I., Face 
First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
589 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Sourdin, T., Dispute 
Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe 
University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ 
(1983) 32(4) Family Relations 557; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects 
of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323. 
590 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., Factors Associated with Successful Labor Mediation, in K. Kressel and D. G. Pruitt (eds) Mediation 
Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, A. and R. 
Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 
105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3. 
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There is no immediate rationale for the diversity in incidence and proportion of explanations 

of key terms.   

According to this analysis, the terms most frequently explained in the 43 studies are mediator 

abilities, mediator characteristics, and mediator tactics.  This suggests the related concepts may not 

be well understood in the context of mediation.  It also suggests the researchers are concerned that 

readers understand their studies and their findings. 

The next section explores the use of key terms in the selected studies to describe and 

measure mediator participants’ specific actions and approaches.   

4.3. Findings: What mediators do 

For around thirty years, mediation researchers have been aware of a problem in empirical 

studies of mediation: the lack of information about what mediators actually do during any given 

mediation session.591  One of the selected studies includes descriptions of a range of events within 

the subject mediations that the mediators are reported to have actively orchestrated, including 

‘advising parties on their views of the legal merits of the case … their estimates of the case value … 

and/or their views of the likely court outcome.’592  The mediator participants are also reported to 

have ‘either talked with lawyers individually by phone or convened them in person or in a 

conference call … helped arrange for informal exchange of information.’593  Despite having access to 

a reasonable amount of information about what was reported to have happened immediately prior 

to, and within, the subject mediations, it is observed that ‘it is not at all clear what the 74 different 

ADR “mediators” actually did during their conferences.’594   

 
591 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992). 
592 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992), 19-20. 
593 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992), 19. 
594 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992), 18-19. 
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Another of the studies, published ten years later, also includes descriptions of a range of 

activities that are ascribed to the mediator participants.595  For example, the mediators are reported 

to have ‘disclosed their views about the case … recommended a particular settlement … evaluated 

the case … [and] suggested possible settlement options’596  The study concludes with the researcher 

asking ‘what specific mediator actions constituted each of these?’597  

Recent mediation literature includes this observation: ‘empirical research that describes what 

mediators actually do presents a very confusing and contradictory picture’;598 and this from a 

comprehensive literature review: ‘confusion still persists’599 about the ‘competencies, skills, 

knowledge and behaviours of effective mediators’.600  The latter review concludes that the confusion 

arises from deficiencies in mediation research itself: the lack of conceptual differentiation, the 

interchangeability of key descriptive terms, and the lack of clarity in the meanings attributed to 

those key descriptive terms.601 602  This current analysis produces similar findings. 

The lack of clarity and consistency in relation to broader aspects of mediation has been noted 

outside this research field.  In an analysis of the ways in which mediation researchers identify, 

define, and describe “cross-cultural”, or “intercultural”, issues (as they relate to mediation), it has 

 
595 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641. 
596 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 700-701. 
597 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 701. 
598 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396, 396. 
599 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (Kennedy Institute Workplace Mediation 
Research Group, Ireland, 2016), 35. 
600 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (Kennedy Institute Workplace Mediation 
Research Group, Ireland, 2016), 35. 
601 Kennedy Institute Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (Kennedy Institute Workplace Mediation 
Research Group, Ireland, 2016), 50. 
602 The review specifically mentions ‘lack of clear definition’: Kennedy Institute Workplace Mediation Research 
Group, Shaping the Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective Workplace 
Mediators (Kennedy Institute Workplace Mediation Research Group, Ireland, 2016), 35. 
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been found that clear descriptions of relevant terminology are ‘neglected and avoided’.603  The same 

analysis further finds that, not only does mediation research in the area lack definitional clarity, 

mediation researchers can be shown to choose terminological meanings that suit their prior 

assumptions and the mediation sector’s established views.   

This analysis has explored similar dilemmas.  A core question is: Is it possible for a competent 

mediator to provide a reasonable replication of the described mediator activity?  In other words, is 

the description provided in the report sufficient to inform such replication?  Most of the selected 

studies include descriptions of events that are reported or observed to have occurred in their 

subject mediations; however, almost none of them describe their mediator participants’ specific 

actions and approaches.  The results of this analysis show that, within the selected studies, only 

seven provide practical detail about their mediator participants’ specific actions and approaches 

and, even then, that none includes a description of mediator participant specific actions and 

approaches is sufficient to inform reasonable replication by a competent mediator. 

4.3.0. Generalised stylistic categories604 

A relatively small number of the studies include descriptions of mediator participant actions 

that are expressed only in terms of generalised stylistic categories, without the addition of clarifying 

detail.  For example: ‘mediator’s process, information, summarization, and self-disclosure 

behaviors’;605 ‘evaluative skills (the mediator’s ability to encourage agreement by evaluating a 

party’s likelihood of achieving its goals outside of mediation …) … process skills (those skills by which 

a mediator seeks to encourage agreement, not including evaluative skills …)’.606   

 
603 Busch, D., ‘Does Conflict Mediation Research Keep Track with Cultural Theory?’ (2016) 4(2) European 
Journal of Applied Linguistics 181, 184. 
604 The phrase “stylistic categories” includes concepts such as models of practice as well as stylistic approaches. 
605 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989), 99. 
606 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 158. 
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Some studies that include descriptions of stylistic categorisation, also include some, though 

insufficient, details of mediator participant actions.  For example: ‘[Directive mediator tactics 

included] … [d]eveloped rapport … compromise suggestions … [e]xpressed displeasure at lack of 

progress … [nondirective tactics included] … [l]et them blow off steam … [f]ocus on issues … [h]elped 

“save face” … [reflexive tactics included] … [a]voided taking sides … [s]poke their language … [u]sed 

humor’;607 ‘Evaluative style … [t]he mediator wanted me to accept a particular settlement … 

Facilitative style … the mediator did not judge us’;608 ‘“urges agreement” … “mentions the costs of 

no agreement” [are] light pressure tactics’;609   

These descriptions are very generalised, are expressed in stylistic terms, and do not include 

mediator participants’ specific actions and approaches that might enable their stylistic 

categorisation.  For example, when a mediator chooses to “encourage agreement”, they can opt for, 

say, a light-handed approach (eg by saying “If this doesn’t get sorted out here today, what might be 

the next steps for each of you?”) or a more heavy-handed approach (eg by saying “That offer is well 

within the applicable range and you should really consider accepting it.”), either of which can be 

readily associated with a specific style, or model of practice.  There are many ways in which a 

mediator can establish rapport and they are likely to be contextually rather than stylistically driven – 

the disputants, the setting, the nature of the dispute are all likely to influence how a mediator 

chooses to build and maintain rapport, and do so at a level appropriate to the situation.  In any case, 

the studies’ above descriptions do not include the mediator participants’ specific actions and 

approaches that led to rapport being established. 

The incorporation of humour into mediation is a more complex activity than might be 

suggested when it is included as a “reflexive tactic”, and it would be useful to know the mediator’s 

 
607 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2, 73. 
608 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218, 229. 
609 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104, 109. 
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specific actions and approaches that were perceived as being humorous.  Although humour has 

been shown to be an effective way to build a sense of social affiliation,610 in the context of mediation 

it should be used with caution as what may seem humorous to the mediator could be offensive to 

the disputants.  It has been reported that, although some mediators do not use humour at all unless 

the disputants do, others use it occasionally to help engage disputant participation and to reduce 

tension.611   

One study refers to the mediator participants’ ‘Strategy or Style’,612 including only 

“generalised mediator actions” to encapsulate each strategy or style (and thus categorise the 

mediator participants), rather than specific actions or approaches.  For example: ‘[mediators were 

categorised as] neutral if they were impartial and did not tell the disputants what to do, if they 

tended to ask for information and transfer it objectively to the opposing side, and if they 

infrequently pointed out either sides’ strengths or weaknesses.’613  While these descriptions may 

create some simple links to stylistic categorisations, they do not include any specific actions or 

approaches that demonstrated the mediators’ reported impartiality (and how impartiality was 

assessed) nor what the mediator said that was interpreted as pointing out the strengths and 

weaknesses of either an option or a perspective.   

4.3.1. Outcomes, not actions 

Overwhelmingly, the selected studies’ purported descriptions of mediator actions are 

expressed as potential outcomes of the mediation process, or as effects of unspecified actions or 

statements.  Examples of outcomes that are not mediator actions are quite obvious and include 

 
610 Curry, O. S., and R. I. M. Dunbar, ‘Sharing a Joke: The Effects of a Similar Sense of Humour on Affiliation and 
Altruism’ (2013) 34 Evolution and Human Behavior 125. 
611 Coburn, C., B. Batagol, and K. Douglas, ‘How a Dose of Humour May Help the Mediators and Disputants in 
Conflict’ (2013) 24(18) ADRJ 18. 
612 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3, 11. 
613 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3, 12. 
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‘resolve the dispute’, 614 ‘facilitate settlement’, 615 and ‘obtain wage concessions’. 616  Although it is 

highly likely to be beneficial when a mediation results in the dispute being resolved, this in itself is 

not a mediator action.   

4.3.2. Effects, not actions 

Many of the selected studies include descriptions of what their mediator participants are 

observed or reported to have said and/or done that are expressed in terms of the immediate, or 

short-term, effects of those actions and statements.  A sequence of such effects might be a key 

contributor to the outcome/s of a mediation process.  For example, where a mediator is reported to 

have ‘created a helpful, positive environment’, that environment might contribute to the 

development of constructive negotiations between the disputants that, in themselves, might also 

lead to the achievement of settlement.  Other examples include ‘provided a suitable environment 

for negotiation’;617 ‘created a helpful, positive environment’;618 ‘clarified the needs of other 

parties’;619 ‘to defuse unrealistic expectations’;620 ‘to promote interspouse communication and to 

provide disputants with interpersonal insights’;621 ‘reduce emotional tensions’;622 ‘helped the other 

person understand your viewpoint’;623 ‘reduce the level of hostility’.624  

 
614 Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323, 337. 
615 Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54, 57. 
616 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209, 229. 
617 Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law 
Review 1, 41. 
618 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67, 78. 
619 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22, 27. 
620 Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law 
Review 1, 41. 
621 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101, 115. 
622 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989), 252. 
623 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354, 362. 
624 Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181, 192. 
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These may all be beneficial impacts; however, none of the studies describes the mediator 

participant’s specific actions and approaches that apparently led to them. 

4.3.3. Generalised, not specific 

As noted earlier, the phrase “generalised mediator actions” is used to describe instances 

where mediator behaviour is depicted in generalisations rather than as specific actions and 

approaches (see 4.0.3. Methodology, Terms used in this analysis).   

When a mediator facilitates discussions between the disputants, at first glance, it can appear 

that the facilitation is something specific that the mediator has done.  However, there are many 

ways to facilitate a discussion.  If the discussion occurs in a face-to-face setting, the mediator can 

facilitate using a variety of behaviours, including making references to the way in  which the 

conversation will take place, verbally inviting each person in turn to contribute to the discussion; 

verbally inviting people to discuss the issue with one other; and gesturing (non-verbally) in ways that 

invite both people to discuss the issue with each other.  Additional factors that influence the 

facilitated discussion might include: the mediator’s tone of voice, the pre-established atmosphere, 

and even the mediator’s physical demeanour.  If the discussion occurs over the phone, the 

mediator’s options will be more limited and include only verbal prompts in which voice tone and 

volume become more influential.  If the discussion occurs via electronic video link, it is still possible 

for mediator actions to be both verbal and non-verbal.   

In the selected studies, generalised mediator actions are used commonly.  Some 

representative examples are: ‘gave suggestions for how to settle the case’;625 ‘suggested review of 

 
625 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218, 229. 
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needs’;626 ‘suggested a particular settlement’;627 ‘proposing solutions/being creative’;628 ‘expressed 

views on factual and legal issues in the dispute’;629 ‘emphasizing the need to make concessions’;630 

‘offered solutions’;631 ‘intensive question asking’.632 ‘argues for a particular proposal’;633 ‘mediator 

explored “worst case scenario”’;634 ‘pointed out the costs of disagreement’;635 ‘asking embarrassing 

questions … challenging disputants’;636 ‘proposed solutions’;637 ‘noting the strong points of the 

opponents’ case’;638 ‘mediator statements urging the parties to come to an agreement’;639 

‘threatening to withdraw’;640 ‘encouraged [the parties] to express how they felt’;641 ‘urging 

participants to agree to talk’.642  

 
626 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2, 73. 
627 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22, 28. 
628 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 158. 
629 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105, 136-137. 
630 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989), 252. 
631 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989), 99. 
632 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67, 82. 
633 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104, 109. 
634 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101, 113. 
635 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94, 105. 
636 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313, 319. 
637 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55, 60. 
638 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261, 272. 
639 Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181, 198. 
640 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303, 308. 
641 Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts 
(Unpublished report, 1999), 68. 
642 Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law 
Review 1, 41. 
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The use of such descriptions has become sufficiently wide-spread to suggest it is a 

professional collective short-hand enabling mediator actions to be described in terms of a “whole” 

without having to specify any component parts, or specific related actions by the mediator.  When a 

mediator is reported to have facilitated a discussion, the facilitation is not an act in itself.  It is almost 

as if the facilitation is a forest and the various specific actions that comprise it are its component 

trees.  Not one action or statement alone facilitates a discussion any more than a single species of 

tree comprises a forest.  The facilitation, or “forest”, has become a collective noun within which 

many individual and specific mediator statements and actions (or trees) are incorporated, and which 

remain unidentified in the selected studies. 

If researchers were to be more specific about mediator participants’ specific actions and 

approaches, it might be possible to remove some of the confusion and contradiction mentioned by 

one commentator.643  It might also enable more comparative investigations of mediators’ use of 

specific actions and approaches under different circumstances, and it might provide some insights 

into the apparent inconsistencies in how disputants respond to mediators.  Less generalisation and 

more specific approaches might also contribute to knowledge about mediation and about mediator 

effectiveness.  

4.3.4. Specific actions and approaches? 

Seven of the included 43 studies include descriptions of what could be taken to be mediator 

participants’ actions (including mediator statements), and those seven are included in this section;644 

 
643 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396. 
644 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) 
Ohio State Journal on Dispute Resolution 105; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: 
An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 
9 Harvard Negotiation Law Review 75; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in 
Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; and Zubeck, J. M., D. G. Pruitt, R. S. 
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however, as is shown below, even these seven do not describe specific mediator actions and 

approaches. 645   

One of the eight studies includes examples of questions mediator participants themselves 

have said they asked of the disputants: ‘“What is the likely court outcome?” … “What is the cost of 

taking the matter to court?”’646  In five studies, mediator participants are reported, or observed, as 

having made statements such as: ‘[the mediator] told you who would win in court’,647 ‘the mediator 

simply repeated what a disputant had said’,648 ‘[the mediator] rephrased a disputant statement’.649 

In all the instances of mediators asking questions and making statements, the researchers do not 

make clear additional contextual factors that might influence their effect.  For example, whether 

these occurred with all parties present, or in private sessions; and what was observed about the 

tone of voice, manner, or demeanour of the mediator. 

In five studies, the mediator participants are reported, or observed, as having done four 

things, though it is unclear how they were done: ‘collects, or asks for, information, documents, or 

third parties’,650 ‘the mediator undertook review of job records and other documentation … 

 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
645 None of the seven studies includes sufficient descriptive detail for exact replication. For example, using the 
examples of what mediators are reported to have done: when a mediator “collects information” that might be 
done in a variety of ways (eg by examining files, by talking with other people, etc); when a mediator consults 
with “independent experts”, how might that be done (eg in person, by phone, in the company of the 
disputants or separately, etc).  Although some of the seven studies include descriptions of mediator 
statements, none includes additional information about the mediator’s tone of voice, manner, or demeanour 
while speaking, yet these are likely to increase any influence that may be perceived in the mediator’s actual 
words. 
646 Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, 44, available on <http://www.civiljustice.info/med/7>. 
647 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354, 362. 
648 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303, 308. 
649 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303, 308. 
650 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261, 273. 

http://www.civiljustice.info/med/7
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mediator undertook jobsite visit … mediator undertook consultation with independent experts or 

reference works’.651   

One mediator participant is said to have ‘mention[ed] risk or cost of trial’.652  This description 

does not include whether the mediator made the statement in joint or private session, nor whether 

the mediator made the mention to the disputants themselves or to their advisers, nor whether the 

mediator stated it bluntly, or alluded to the risks and costs in a very generalised way.   

The following examples are from the two studies that include twenty-eight examples of what 

mediator participants were observed to have said, including653 ‘[other mediators ask] “What are 

your issues?” or “What do you want?”’;654 ‘[mediators] ask parties to … describe[e] current custody 

and visitation arrangements and what they like or dislike about them’;655 ‘[the] mediator states “We 

can work something out on these” [and] “You are close to an agreement now. There are just a few 

minor details to work out”’;656 ‘[a] common example of reframing is to discuss custody and visitation 

matters as “time-sharing problems”’.657  

One of the two studies includes a list of mediator behaviours considered by the researchers to 

be encompassed by ‘mediator pressure to reach agreement’:658   

‘(1) urging agreement – pushing the parties to make concessions or to reach 

agreement (… e.g., “Concede if you have to, and agreement is better than no 

 
651 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105, 136. 
652 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261, 273. 
653 In both studies, the observations are based on analysis of audiotapes of the subject mediations; although 
neither study includes any mention of visual observation of the mediator participants, key factors such as voice 
tone and volume are readily accessible in audio-recordings. 
654 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557, 561. 
655 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557, 561. 
656 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557, 562. 
657 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557, 564. 
658 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 557. 
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agreement”), (2) mentioning the costs of no agreement – pointing out the 

consequences of continued disagreement (… e.g., “If you don’t reach a settlement, 

you’re both going to suffer because you’re still living next door to each other”), and (3) 

making threats – pointing out that continued delay would lead to discontinuation of 

the hearing or moving to arbitration (… e.g., “If you don’t reach an agreement in the 

next five minutes, I will force a decision on you”)’659 

Neither of the two studies includes additional information such as whether the mediators’ 

comments were made in joint or private sessions; or whether the comments were made as stand-

alone remarks, or as part of other conversation or commentary.  

Most importantly, none of the seven studies incudes any description or detail about the 

mediator participants’ tone of voice, manner or demeanour while they were talking.  In the 

literature on empathy and rapport, these factors are recognised as having considerable influence on 

the effect that oral statements might produce.660  For example, clearly the tone of voice, or 

demeanour, might alter the impact of this mediator statement: “If you don’t reach a settlement, 

you’re both going to suffer.”  If stated gently and as part of a flowing conversation, it could be 

interpreted as an observation; if stated forcefully and as a stand-alone comment, it could be 

interpreted as a threat. 

4.3.5. Contextual and effectiveness trends 

Of the seven studies that include descriptions of the mediator participants’ specific actions 

and approaches, three measure simple effectiveness,661 and four measure complex effectiveness.662  

 
659 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 557. 
660 Holmberg, U. and K. Madsen, ‘Rapport Operationalized as a Humanitarian Interview in Investigative 
Interview Settings’ (2014) 21(4) Psychiatry, Psychology, and Law 591. 
661 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and 
Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ 
(2009) 26(3) Conflict Resolution Quarterly 261. 
662 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An 
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The seven studies include two from the community-based context,663 two from the court-connected 

context,664 two are evaluations of mediation programs and services,665 and one is from the 

construction/business context.666  Studies from the following mediation contexts include no 

descriptions of mediator participants’ actions or statements that could have been included in this 

section: labour/management, and simulated mediations.     

It is important to explore what else is revealed in this terminological analysis.  The next section 

considers mediator communication skills, which are depicted frequently in all the selected studies as 

being mediator actions or mediator behaviours, though consistently they occur without explanation 

of what the communication skills might include. 

4.4. Communication skills, empathy, and rapport 

One of the most common mediator “actions” described in the selected studies is 

“communication skills”, and it takes a variety of forms, including: ‘listening skills’;667 ‘empathic 

 
Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 
Harvard Negotiation Law Review 75; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
663 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
664 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261. 
665 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557. 
666 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105. 
667 Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74, 79. 



202 
 

listening’,668 and ‘critical listening skills’;669 ‘[mediator’s] active listening skills’;670 ‘[mediator] 

listening ability’;671 and ‘future research needs to examine specific mediator characteristics, such as 

listening and interpersonal skills’.672   

It is suggested that such language is insufficient to enable an accurate description of the 

mediator participants’ specific actions and approaches.  It is unclear which specific actions the 

researchers would include as listening skills, especially if they are reported as being “empathic”.  All 

the above examples are descriptions of relatively generalised skills, rather than of the mediator 

participants’ specific actions and approaches.  One report hints at what the researchers intended the 

term to mean: ‘empathic listening, through which [the mediators] conveyed the message that they 

truly cared about the parties’ feelings, needs, and concerns.’673  This describes the intent of 

demonstrating empathy, not the mediator participants’ specific actions and approaches that might 

have resulted in a sense of empathy, and it does not describe how the “message” was actually 

conveyed.   

Communication is a particularly complex example of human interaction and its effectiveness is 

very contextually dependent – what individuals consider to be effective communication in one 

context may not be considered as effective by the same individuals in a different context.674  For 

example, the formal and relatively ritualised communication style that is considered, by some, to be 

 
668 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 156; Kimsey, W. D., R. M. Fuller, and B. 
C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) 
Journal of the International Listening Association 74, 78. 
669 Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74, 80. 
670 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104, 121; Mareschal, P. M., ‘What 
Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509, 510. 
671 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105, 130. 
672 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17 Ohio State Journal on Dispute Resolution 641, 699-670. 
673 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149, 156. 
674 Hook, D., B. Franks, and M. W. Bauer, The Social Psychology of Communication (Palgrave Macmillan, UK, 
2011). 



203 
 

effective in the setting of a court room may not be considered to be as effective in the setting of a 

workplace dispute.  Without including at least some contextualisation of the communications in 

their subject mediations (eg the mediation context and the disputants’ social setting) in addition to 

the subject mediators’ actions and approaches, the researchers’ descriptions cannot reflect what 

happened in each case nor how effective it might have been.  An additional issue is that 

communication can be expected to change constantly during mediation as the atmosphere switches 

from the relatively formal early stages to the more interactive stages.  Any description of 

communication during a mediation would be expected to at least acknowledge its inherent 

complexity, which is not achieved by describing actions as “skilled”.   

Establishing empathy and building rapport are mentioned in nine of the selected studies in 

direct association with mediator participants and their actions.675  Of the nine, only two quote 

examples of what the mediator participants said to establish empathy or rapport.676  Unfortunately, 

neither of the two includes any detail about the mediators’ tone of voice, manner, or demeanour 

while they were speaking, yet the importance of these non-verbal factors is well recognised in the 

literature on empathy and rapport.677  None of the nine studies includes any explanation of what the 

researchers mean when they refer to establishing empathy, or building rapport, despite other fields 

 
675 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Goldberg, S. B., and M. L. Shaw, ‘Further 
Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High 
Cost of Litigation 149; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. 
Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Swaab, R. I., Face 
First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Welton, G. L., D. G. Pruitt, and N. B. 
McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 
181; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
676 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant 
and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 
546. 
677 See Holmberg, U., and K. Madsen, ‘Rapport Operationalized as a Humanitarian Interview in Investigative 
Interview Settings’ (2014) 21(4) Psychiatry, Psychology, and Law 591. 
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of research having established that empathy is accepted as being the capacity to identify with 

another person, and to ‘understand what it is like to be that particular individual’,678 while retaining 

a ‘sense of self [and] emotional regulation’.679   

The selected studies include no stated recognition of the developmental relationship between 

establishing empathy, building rapport, and developing trust, although this, too, is widely recognised 

in the empathy/rapport literature.680  The so-called ‘rules of communicative competence’681 are 

reported to underpin empathy in that individuals with communicative competence calculate 

appropriate levels for relating to others, taking into account any cultural and personal influences at 

any given time.  High levels of communicative competence enable a person to remain sufficiently 

aware of the presence of others that their behavioural and linguistic preferences will enable them to 

assume an appropriate level of relationship with them.682  The rules of communicative competence 

have become better known as the ‘Rules of Rapport’.683   

Investigations into the influence of social power, social status, and social desirability, on 

people’s capacity for empathy684 suggest that mediation should be a fertile area for exploring the 

influence of conflict on empathy, and for investigating which (if any) mediator behaviours might 

enable the development of empathy, rapport, and trust between disputants. 

 
678 Clark, A. J., ‘Empathy and Alfred Adler: An Integral Perspective’ (2016) 72(4) The Journal of Individual 
Psychology 238. 
679 Lietz, C., K. E. Gerdes, F. Sun, J. M. Geiger, M. A. Wagaman, and E. A. Segal, ‘The Empathy Assessment Index 
(EAI): A Confirmatory Factor Analysis of a Multidimensional Model of Empathy’ (2011) 2(2) Journal of the 
Society for Social Work and Research, 105. 
680 Holmberg, U., and K. Madsen, ‘Rapport Operationalized as a Humanitarian Interview in Investigative 
Interview Settings’ (2014) 21(4) Psychiatry, Psychology, and Law 591; Vallano, J. P., J. R. Evans, N. S. Compo, 
and J. M. Kieckhaefer, ‘Rapport-Building During Witness and Suspect Interviews: A Survey of Law Enforcement’ 
(2015) 29(3) Applied Cognitive Psychology 369. 
681 Lakoff, R. T., Stylistic Strategies Within a Grammar of Style (Annals of the New York Academy of Sciences, 
USA, 1979), 62. 
682 Lakoff, R. T., Stylistic Strategies within a Grammar of Style (Annals of the New York Academy of Sciences, 
USA, 1979). 
683 Tannen, D., ‘Framing and Face: The Relevance of the Presentation of Self to Linguistic Discourse Analysis’ 
(2009) 72(4) Social Psychology Quarterly, 300. 
684 Côté, S., M. W. Kraus, B. H. Cheng, C. Oveis, I. van der Löwe, H. Lian, and D. Keltner, ‘Social Power Facilitates 
the Effect of Prosocial Orientation on Empathic Accuracy’ (2011) 101(2) Journal of Personality and Social 
Psychology 217; Zaki, J., ‘Empathy: A Motivated Account’ (2014) 140(6) Psychological Bulletin 1608.  
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Seven of the studies include expressions that are used in direct association with mediator 

participants and their actions and are similar in meaning to empathy and rapport; however, the 

researchers do not explain how they intend the terms to be interpreted in the context of their 

studies.685  The terms include: ‘[mediator ability] to understand genuinely’ (without any explanation 

of what genuine understanding might be),686 ‘[the mediator] was trustworthy’ (without any 

explanation of the meaning of “trustworthy”, or of the mediator’s specific actions and approaches 

that might have created the perception of trustworthiness),687 ‘[the mediator’s] trust-building 

strategies’ (without any description of what the strategies actually were),688 and ‘gain trust and 

confidence’ (without an explanation of what the mediator did that led to a perception of trust and 

confidence).689  

Mediation research includes limited explorations of the specific actions and approaches that a 

mediator might use to develop or maintain rapport and empathy.  It is important when 

commentators acknowledge that the mediator’s ‘ability to empathise’ with the disputants is more 

than just a statement of “empathy”; it relies at least in part on the mediator demonstrating 

recognition, or acceptance, of the whole person, knowing that empathy can lead to increased self-

 
685 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Karim, A. and R. Pegnetter, ‘Mediator 
Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Swaab, R. I., and J. 
Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546.  
686 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 555. 
687 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218, 230. 
688 Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007), 6. 
689 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2, 73. 
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confidence and a more active role for disputants in the mediation process. 690  It is also important 

that researchers examine, say, communicative competence in mediation, and investigate which of a 

mediator’s specific actions and approaches might demonstrate the necessary recognition and 

acceptance in any given situation.   

4.5. Mediator influence and effectiveness 

The lack of terminological clarity in the selected studies appears to prevent differentiation 

between four aspects of potential mediator influence.  According to the studies, mediators are 

assumed to be influential through any of the following factors:  

• The mediator’s specific actions and approaches at any time during the mediation;  

• The mediator’s personal and professional attributes (eg honesty, friendliness, 

trustworthiness, warmth, optimism, and subject matter expertise); 

• The mediator’s own personal demography (eg age, culture, gender, ethnography, 

education status, professional background, mediation experience, employment status 

[ie is the mediator a member of an organisation’s mediation panel, or an independently 

appointed mediator]); and  

• The mediator’s stylistic approach to any mediation and to their role in it (includes all 

descriptors of mediation style, and models, including evaluative, facilitative, 

transformative, narrative, directive, non-directive, passive, active, settlement-focused, 

process-focused, relationship-focused, etc). 

The terminological analysis in this Chapter shows that mediation researchers are keen to 

understand a mediator’s influence during mediation and have investigated various aspects of those 

four influence factors to that end.  However, by conflating those factors and not differentiating their 

 
690 Akin Ojelabi, L., and T. Sourdin, ‘Using a Values-Based Approach in Mediation’ (2011) 22 ADRJ 5. 
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potentially separate form of influence, researchers may be oversimplifying the mediator role or 

ignoring its apparent complexity.  The lack of differentiation also makes it difficult to undertake any 

analysis of the ways in which mediators may be influential, how that influence affects the mediation, 

and any comparative research on the topic.  If researchers were to specify at the outset which 

feature of assumed mediator influence they were investigating, it would clarify the purpose of the 

research and it might also assist in the development of broader conceptual clarity. 

Although it might be assumed that any of the four above-listed aspects of mediator influence 

do affect what happens in mediation, targeted examination of any one of them is likely to result in 

confirmation (or not) of that assumption.  It is also likely to reveal other influential factors that might 

also be at play.  For example, if an investigation were designed to explore mediator participant 

actions and approaches, with a focus on mediator language, including the ways in which mediators 

adjust their language in different mediation settings, the results might provide insight into both 

mediator language choices, and contextual influences on those choices. 

A more clearly articulated approach to empirical research would enable the accumulation of 

differentiated data about various aspects of mediator influence and might increase what is known 

about mediator effectiveness. 

 

4.6. Conclusion 

A prominent feature of the selected forty-seven studies that is revealed in this analysis is the 

lack of clear conceptual differentiation of mediators’ specific actions and approaches, and the ways 

in which mediators might influence what happens during mediation.  The lack of conceptual clarity 

and differentiation makes individual analysis and comparative research extremely difficult.  It is also 

likely to impede any increase in understanding about mediation effectiveness and about what makes 

an effective mediator.  Improving conceptual clarity would benefit researchers, their study 

participants, and would likely improve the reliability of research findings.  It is also likely to provide a 
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stronger foundation from which to investigate what mediators do and say during mediation and so 

improve what is known about mediator effectiveness. 

The thematic analysis in Chapter Three suggests that both simple and complex effectiveness 

may be influenced by the mediator’s role in ensuring procedural and interpersonal justice; the 

mediator’s own neutrality, impartiality, and integrity; and the use the mediator makes of private 

meetings before and during the mediation.  The thematic analysis in this Chapter suggests that very 

little is known about mediators’ specific actions and approaches in achieving those influences on 

effectiveness.  Future research could focus on clarifying key mediation concepts such as 

“effectiveness”, “communication skills”, “empathy” and “rapport” (the latter three accepted as 

being integral to the achievement of procedural and interpersonal justice). 

Social setting has been shown to influence most aspects of human interaction, including what 

is talked about and how it is broached; acceptable levels of animosity; voice pitch, tone, and volume; 

the acceptability of interrupting other speakers; how turn-taking works; and whether language is 

direct or indirect.691  Therefore, it would also be useful if researchers were able to clearly 

differentiate mediator actions and approaches from other potential sources of influence such as the 

mediation context, the disputants’ social setting, and the attendance of legal advisers at mediation. 

It is likely that the lack of conceptual clarity about mediation itself and about the role of 

mediators contributes to, or even exacerbates, the lack of conceptual clarity about mediation 

effectiveness, about mediator actions and approaches, and even about mediator effectiveness. 

The terminological analysis has revealed a lack of consistency in the use of key terms and their 

interpretation in the selected forty-seven studies.  Given the range and diversity in application and 

interpretation of those key terms across all seven contexts included in the selected studies, it is 

possible that researchers are influenced more by experience and by personal preference than by any 

 
691 Tannen, D., ‘Language and Culture’ in R. Fasold and J. Connor-Linton (eds), Introduction to Language and 
Linguistics (Cambridge University Press, UK, 2006). 
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contextual expectations in their choice of terms.  This may arise from a general lack of conceptual 

clarity within the mediation literature and the lack of a consistent disciplinary approach to the study 

of mediation, neither of which is hardly surprising given the lack of a clear disciplinary base for 

mediation research.  

The two thematic analyses suggest that mediation research might be using a terminological 

framework that is inadequate for describing events that occur during mediation – simple 

effectiveness is one of the very few definitive measures included in the selected studies.  The 

terminologies are likely to have developed simultaneously with the field of research itself and 

through the influence of researcher networks.  It is likely that a re-examination of key mediation 

concepts would influence the choice of key terminologies for use in empirical studies of mediation, 

as well as how the terms are used.  

One issue arising from the two thematic analyses is how the lack of conceptual clarity might 

affect research design and the choice of empirical methodologies when researchers investigate what 

happens during mediation.  Chapters Five, Six, and Seven report on Parts One, Two, and Three, 

respectively, of the systematic appraisal of the selected studies, focusing on their research 

methodologies. 

The next Chapter, Chapter Five, is Part One of the systematic appraisal and considers the 47 

selected studies in terms of the study participants (mediators and non-mediators) that are included 

in them. 
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Chapter Five: The people 

This Chapter presents Part One of the systematic appraisal which focuses on the people in 

empirical studies of mediation: the sample populations and study participants selected from them as 

well as their suitability for the research roles to which they are allocated.  Part Two, in Chapter Six, 

reports on data collection methods; and Part Three, in Chapter Seven, reports on researcher 

influence and reflexivity.  Relevant ethical issues are considered in all three Chapters. 

It is accepted that, in the social sciences, how a study is conducted is at least as important as 

the subject of the study and the outcomes and results that are reported,692 and recent general 

commentary on empirical research has questioned the increasing attention being given to research 

results without consideration of how results have been achieved.693  The use of unreliable empirical 

methods has also been questioned in specific relation to mediation research.694  Taking into account 

that having access to what the researchers actually did makes it easier to understand a study’s 

reported results,695 the systematic appraisal is conducted in anticipation of finding some insights into 

potential systemic constraints on mediation research and identifying methodological approaches 

that might be of use into the future.   

 
692 Druckman, D., and W. Donohue, ‘Innovations in Social Science Methodologies: An Overview’ (2020) 64(1) 
American Behavioural Scientist 3. 
693 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Cognitive Constraints to 
Improve Research: The 47th Sir Frederick Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental 
Psychology 1; Hahn, U., C. Merdes, M. von Sydow, ‘How Good is Your Evidence and How Would You Know?’ 
(2018) 10 Topics in Cognitive Science 660; Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. 
David, ‘Publication and Other Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ 
(2014) 18(5) Trends in Cognitive Sciences 235; John, L. K., G. Loewenstein, and D. Prelec, ‘Measuring the 
Prevalence of Questionable Research Practices with Incentives for Truth Telling’  (2012) 23(5) Psychological 
Science 524. 
694 Weiner, G., ‘A Call for Evidence-based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics., Unpublished Paper, Paper 2, available on <http://www.civiljustice.info/profstan/2>. 
695 Greenhalgh, T., How to Read a Paper: The Basics of Evidence-Based Medicine (5th Edition, Wiley and BMJI 
Books, UK, 2014); Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307. 

http://www.civiljustice.info/profstan/2
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5.0. Terms, aims, and findings 

5.0.1. Terms used in the systematic appraisal 

Throughout Chapters Five, Six, and Seven, the following terms are used. 

Study participants are described as: 

• Mediator participants (all mediators who participate in the selected studies); and 

• Non-mediator participants (all participants in the selected studies who do not 

participate as mediators); the non-mediator participants include disputants, disputants’ 

lawyers and advisers, disputants’ representatives – including management and union 

representatives in labour/management mediations – and other participants such as 

experts, and support people). 

“The researchers” refers to the authors and co-authors of the selected studies, unless 

specified otherwise. 

“The studies” or “the selected studies” refers to the 47 selected studies described in the 

selected studies, unless specified otherwise. 

“Data” and “research data”: within the selected studies, some researchers collect data that is 

not included in their data analysis (eg researchers may access the records of a mediation program to 

access contact details for potential study participants, and although the details may constitute study 

data, they are not included in any analysis).  “Research data” refers to information that researchers 

are reported to have collected for inclusion in their data analysis. 

5.0.2 Systematic appraisal: Aims and findings 

Aims 
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Two distinguishing characteristics of the selected studies is their limited consideration of 

mediator effectiveness,696 and their consistently positive findings about mediation, despite the 

studies being conducted in diverse settings, over a period of more than 40 years.  This suggests that 

systemic issues might affect mediation research that involves empirical studies.  In Chapter Seven, a 

targeted review of constraints that are reported to affect mediation research confirms that many are 

in fact systemic.  For example, researchers acknowledge they have access to only a limited range of 

populations for their studies; that funding restrictions limit the scope of what they can do; that, in 

general, the field has limited research skills; and access to mediation is limited by the mediation’s 

own confidentiality restrictions.697  In addition, many of the selected studies are published in 

journals and books where imposed publication restrictions may lead to the exclusion of key 

methodological information – or researchers themselves may consider that inclusion of such 

material is not useful – reducing any emphasis on its importance.698   

If there are likely to be systemic issues constraining mediation research, and, in particular, 

empirical studies of mediation, systematic appraisal is a useful approach for exploring what they 

might be.  For this reason, the systematic appraisal has two aims: 

3. To ascertain whether there are systemic issues affecting the validity of the findings 

described in the 47 selected studies; and 

4. If there are systemic issues, to identify them.  

Findings 

The appraisal findings are reported in Chapter Seven and are not unexpected.  They have 

much in common with concerns expressed by commentators in the mediation and DR literature 

 
696 See Chapter Three for analysis of the concept of “effectiveness” in the selected studies; see Chapter Four 
for analysis of key terminologies and units of analysis in the selected studies. 
697 See Chapter Five. 
698 Issues relevant to publication limitations are considered in Chapter Seven. 
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about research approaches and methodologies,699 about the lack of clarity in key concepts and units 

of analysis,700 and the range of constraints on mediation research.701    

There is an extensive literature exploring the problems inherent to qualitative empirical 

research methodologies, and commentators have considered a range of alternative approaches 

designed to overcome the problems while taking into account the essential dynamism of such 

investigations.702  Potential alternative approaches relevant to mediation research are a key focus of 

Chapter Eight. 

5.0.3. Chapter Five: Aims and findings 

Aims 

The reliability of research results and findings is paramount to any assessment of their 

contribution to knowledge in any field.  In reporting Part One of the systematic appraisal, this 

Chapter analyses the selected studies’ choice of mediator and non-mediator participants, and their 

contributions to the reliability of the research results and findings.  It is directed at four questions: 

i. Who are the mediator and non-mediator participants, and how they were selected for 

study inclusion?; 

ii. How representative are the study participants of the population that attends or 

conducts mediation?: 

 
699 For example, see Druckman, D., and W. Donohue, ‘Innovations in Social Science Methodologies: An 
Overview’ (2020) 64(1) American Behavioral Scientist 3; Druckman, D., and J. A. Wall, ‘A Treasure Trove of 
Insights: Sixty Years of JCR Research on Negotiation and Mediation’ (2017) 61(9) Journal of Conflict Resolution 
1898; Weiner, G., ‘A Call for Evidence-based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics., Unpublished Paper, Paper 2, available on <http://www.civiljustice.info/profstan/2>. 
700 For example, see Kovach, K. K., ‘The Mediation Coma: Purposeful or Problematic?’ (2014) 16(3) Cardozo 
Journal of Conflict Resolution 755; Menkel-Meadow, C., ‘Empirical Studies of ADR: The Baseline Problem of 
What ADR is and What it is Compared To’ in P. Cane, and H. Kritzer (eds), The Oxford Handbook of Empirical 
Legal Research (Oxford University Press, UK, 2010), available on <http://ssrn.com/abstract=1485563>. 
701 See Chapter Seven. 
702 Mauthner, N. S., ‘A Posthumanist Ethics of Mattering: New Materialisms and the Ethical Practice of Inquiry’ 
in R. Iphofen and M. Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 
2018).  

http://www.civiljustice.info/profstan/2
http://ssrn.com/abstract=1485563
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iii. How well do the mediator and non-mediator participants suit each study’s stated 

purpose?; and 

iv. What is the capacity of mediator and non-mediator participants to fulfil their 

designated research roles, and provide the required information?  

Key findings 

There are four key findings from the appraisal of the representativeness, suitability, and 

capacity of mediator and non-mediator participants in the selected studies. 

i. Researchers generally include very limited information about mediator and non-

mediator participants in their studies, and a little less than half the studies do not 

include information about the processes and procedures for the selection of study 

participants; 

iii. According to the available information in the studies, the study participants (mediator 

and non-mediator) may not be representative of the population that typically conducts 

or attends mediation; 

iv. Within the selected studies, mediator and non-mediator participants have a variety of 

knowledge and experience about mediation and thus a variety of capacities to provide 

the information required by the researchers; however, these capacities appear not to 

have been taken into account in the allocation of research roles; and 

v. Based on the limited information provided in the studies, the appraisal of participant 

capacity suggests that the selected study participants (mediator and non-mediator) 

were unlikely to be well-suited to the study purpose in many of the studies and may not 

have had the capacity to consistently provide credible research data.  
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5.0.4. Brief findings: research design, and study purpose 

The majority of the selected studies include some description of their research design, 

although this is not always clearly differentiated.  It is uncommon for there to be clear linkages 

between research design and the selection of study participants and/or the choice of data collection 

and analysis methods.  The studies include very little recognition of the various design 

factors/components that might have influenced the behaviour of study participants (mediator and 

non-mediator), and their responses in surveys and interviews. 

Research Design 

In qualitative research, research design encompasses all aspects of a study, including its 

purpose (what the researcher set out to investigate), its participants, its data collection methods and 

analysis methods, and how each component contributes to the results and findings.  A clear 

description of the research design enables a reader to understand what the researchers did, and 

why they did it.  Both the study objectives and the research design contribute to the overall 

reliability of its results and findings.703  The research design is a guide for tracking the study’s internal 

coherence, or consistency (ie that the study purpose, the participants, the data collection, and the 

data analysis are all suited to each other).704  

In all qualitative research, it is important for researchers to acknowledge any limitations – 

including those created by the complex relationship between the researchers and the participants.  

When a study is well documented, and transparent, its findings are more trustworthy; it can also 

become a guide for other researchers.705   

 
703 Freeman, M., K. deMarrais, J. Preissle, K. Roulston, and E. A. St Pierre, ‘Standards of Evidence in Qualitative 
Research: An Incitement to Discourse’ (2007) 36(1) Educational Researcher 25. 
704 Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through Qualitative Research’ 
(2018) 61(4) Academy of Management Journal 1189, 1193. 
705 Freeman, M., K. deMarrais, J. Preissle, K. Roulston, and E. A. St Pierre, ‘Standards of Evidence in Qualitative 
Research: An Incitement to Discourse’ (2007) 36(1) Educational Researcher 25. 
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There can be many reasons researchers do not include a description of their research design 

or a statement of their study purpose, including publication word limits and confidentiality;706 or 

that the relevant document is unpublished707.  Without additional information, in relation to the 

selected studies, it is not possible to know the limitations that might have influenced researcher 

decisions about how to report their studies.   

Study purpose 

79% (n = 37) of the selected studies include a workable description of their research design 

and their study’s purpose.708 709  Six of the studies include neither (ie no description of research 

 
706 Reybold, L. E., J. D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: 
Thinking Forward and the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
707 In the selected studies, McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished 
report, 1992); Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999). 
708 By “workable” is meant both clear statements and statements that can be readily deciphered; it does not 
include unclear statements whose meaning cannot be deciphered. 
709 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Goldberg, S. B., and M. L. 
Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) 
Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ 
(1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse 
and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation’ in M. A Rahim (ed), 
Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of 
Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and 
R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 
105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the 
International Listening Association 74; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A 
Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., ‘How Do 
Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio 
State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
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design and no clear or decipherable statement of study purpose).710  Four of the studies include a 

workable statement of purpose without a clear description of their research design.711   

87% (n = 41) of the studies include a statement of purpose, and the purposes can be 

summarised as follows (in order of frequency). 

 
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., R. S. 
Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law 
and Human Behavior 313; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of 
Mediation’ (1985) 41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, 
‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Dispute Resolution 
Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 
2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, 
October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 
2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: 
Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: 
Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261 Wall, J. A., Jr, and S. Chan-
Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and D. 
E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., and D. G. 
Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and 
Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator 
Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
710 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies 
on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Peeples, R., C. Harris, and 
T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice 
Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk 
Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
711 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Wissler, R. L., ‘Mediation and Adjudication in Small Claims 
Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Woodward, J. 
G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
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1. Twenty of the studies’ purposes are related to the effectiveness of mediation or of the 

mediator (including style comparisons);712 

2. Eleven of the studies’ purposes are related to what mediator participants say and do, 

and what influences their choices;713 

 
712 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further 
Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High 
Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State 
Journal on Dispute Resolution 105; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and 
Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the 
International Listening Association 74; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on 
Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation of the ADR Pilot Project: 
Final Report 1 (Unpublished report, 1992); McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Dispute Resolution Processes for 
Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, 
T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. 
Paper 7, available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and 
Face in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 
2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Woodward, J. G., ‘Settlement Week: Measuring the 
Promise’ (1990) 11 Northern Illinois University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
713 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989) (study 2); Jones, T. S., ‘Lag Sequential Analyses of Mediator-
Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), 
Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kressel, K., ‘How Do Mediators Decide 
What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on 
Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. 
Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution 
Quarterly 135; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, 
‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: 
An Interdisciplinary Approach (Praeger, USA, 1989); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior 
and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, 
and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Vanderkooi, 
L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family 
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3. Five of the studies’ purposes are related to mediator influence;714 

4. Five of the studies’ purposes are related to participant perceptions of fairness and 

satisfaction (process and mediator);715 

5. Two of the studies’ purposes are related to the influence of non-mediator participant 

expectations;716 and 

6. Two of the studies’ purposes are related to the influence of mediation context.717 

 
Relations 557; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
714 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) (study 
1); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., and D. G. Pruitt, ‘The Mediation 
Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology 
Bulletin 123. 
715 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Sourdin, 
T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement 
Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 
Northern Illinois University Law Review 1. 
716 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Karim, A. and D. Dilts, 
‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 
129. 
717 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, 
‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 
94. 
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Eight of the studies are evaluations of mediation program/services718 and, of those, six include 

a workable statement of purpose, or objectives, for their evaluation.719  As would be expected, all six 

include that their purpose is to evaluate various facets of the effectiveness of their 

programs/services, and they have been included in Item 1, above;720 however, three include an 

additional purpose related to non-mediator participant perceptions of fairness and satisfaction.  

These three have been included in item 4, above.   

 

Figure 5.1. Study purpose. 

 
718 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, 
Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: 
Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, 
Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 
Mediation in Maine and Ohio Courts (Unpublished report, 1999); Woodward, J. G., ‘Settlement Week: 
Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
719 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 
Northern Illinois University Law Review 1. 
720 For example, evaluation of the efficiency of the program as well as its effectiveness; the influence of case 
complexity on effectiveness; and the rate of usage of the program/service. 
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Figure 5.1 shows the study purposes as described in the selected studies.  The percentages 

shown are a proportion of all the studies that include a statement of purpose (n = 41).  Most (though 

not all) studies include a description of their original research purpose/aim (or objective/s); 

however, there is not always a clear and demonstrable link between that stated purpose and other 

methodological components, nor a link with the reported research findings.     

Research integrity and ethical issues   

Overall, ethical issues receive very little recognition in the selected studies, apart from some 

considerations of confidentiality.  The research design, as described, does not routinely include 

provisions for protecting the rights and dignity of all participants, including mediators and non-

mediators.  The issue of researcher reflexivity is almost completely absent from the studies: the 

researchers do not appear to have considered their own roles and the influence they might have in 

the purpose, design, and conduct of their studies, including any potential effects on the 

participation, behaviour, and research contributions of mediator and non-mediator participants 

during the study.  

5.1. Appraisal findings: The people 

There is a wide range of qualitative approaches and methods that could be appropriate for 

investigating both what happens during mediation, and what mediators do and say.  The selected 

studies include a relatively narrow selection of methodologies without always clearly describing the 

reasons behind their choices.  It is possible that their choices have been influenced by the 

preferences of external interest groups such as research funders and supporters (ie resource 

efficiency) and/or mediation program administrators (ie study results that confirm the program’s 

achievements) and/or publication pressures.721 

Key concepts 

 
721 Chapter Seven includes a targeted review of influences and constraints on mediation research. 
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The participants are a key data source in an empirical study, and thus are major contributors 

to the reliability of the study’s findings.  Participants can affect the reliability of research findings 

when they are recruited and selected appropriately, and their selection is linked to the purpose of 

the study.  Participants also have the capacity to provide the required information,722 and to present 

diverse points of view and challenge a hypothesis.723  Needless to say, it is expected that study 

participants will usually not include people with vested interests in the outcome of the research.724  

This may be difficult to avoid in empirical studies of mediation where participating mediators may 

have a strong interest in presenting their skills in the most positive light.725  Apart from creating 

potentially unreliable data, where participants have a vested interest, ethical risks and risks of bias 

can emerge, which are examined in some detail in Chapters Six and Seven. 

The selected studies include mediator and/or non-mediator participants, and some studies 

also collect research data from non-participants, such as program administrators, court officials, and 

mediation observers.  Broadly speaking, the mediator and non-mediator participants are enlisted 

into the studies for one or any of three research roles: to report on themselves, to report on other 

participants (including the mediator), and to report on the subject mediation process.  In addition, 

other participants can be asked to report on them, and, in some studies, mediators and/or 

disputants are asked to report on the presenting dispute.  

Ultimately, researchers expect to have access to a credible body of data for their analysis and 

on which they rely for reporting on the study’s achievement of its purpose.  The study participants 

have credibility that is inherent and personal to them; however, the credibility of their data 

contributions also relies on the study that has been designed around their participation.  Although 

 
722 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307; Olson, K., 
‘Ethical Issues in Grounded Theory’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of Qualitative 
Research Ethics (SAGE Publishing, UK, 2018). 
723 Tracy, S. J., ‘Qualitative Quality: Eight “Big Tent” Criteria for Excellent Qualitative Research’ (2010) 16(10) 
Qualitative Inquiry 837. 
724 Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014). 
725 Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts 
(Unpublished report, 1999). 
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they have subjective and individual perceptions of what is being investigated, and those perceptions 

might be unexpected, they remain an integral part of the collected research data.   

For a reader to be able to assess the justifiability of research results and findings, it is 

important for researchers to be transparent and include information about what they have done 

during a study, including information about the participants they selected for the study, and about 

the roles of researcher and participants during the study.726 

5.1.0. Study participants 

Methodology 

Where study participants are being asked to provide detailed information about the events 

that have occurred during a mediation, it is preferable for them to be suited to that research role 

and have the capacity (ie knowledge and experience) to provide the required information.  In order 

to appraise the credibility of the data reported in the selected studies, this chapter assesses the 

suitability of mediator and non-mediator participants, relying on information about them and their 

research roles that is provided in the studies themselves. 

Eleven studies include mediation observers in the research role of data collection,727 and this 

appraisal considers them to be study participants whose suitability for the study purpose is included 

 
726 Freeman, M., K. deMarrais, J. Preissle, K. Roulston, and E. A. St Pierre, ‘Standards of Evidence in Qualitative 
Research: An Incitement to Discourse’ (2007) 36(1) Educational Researcher 25. 
727 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of 
Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; 
Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process 
of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Vanderkooi, L., 
and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family 
Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ 
(2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
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in the assessment.  The observer role is important both in data collection activities, and the potential 

effects on other participants.  According to the studies, the observers attended mediations in full 

and made a written (or electronic) record of everything that was said by the mediator and non-

mediator participants.  As with other non-mediator participants, they can be expected to have 

subjective and individual perceptions that inform and influence their data.  It is likely that the 

presence of one or more observers can influence other participants, as can the presence of 

observation equipment which is reported to have been used in another eight studies.728   

Some of the selected studies include useful descriptions of research design and 

methodological components, and some include only minimal descriptions.  Where they include 

sufficient information, minimal descriptions have been interpreted for this appraisal.  For example, 

some studies mention that the non-mediator participants are those who accessed court-connected 

mediation coincident with the study729 – this is taken to mean that all the people who typically 

 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
728 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Gale, J., R. L. Mowery, M. S. 
Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) 
Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife 
Interaction in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; 
Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Slaikeu, K. A., 
R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55. 
729 For example, see McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field 
Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; 
Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation 
of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. G., W. R. Fry, L. 
Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, 
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access a court or service are the sample population from whom the study participants were 

selected.  Similarly, where studies describe being conducted within the setting of a specific 

mediation service, this appraisal interprets the sample population as being all the disputing parties 

who typically access that service.730  For those studies that describe using simulated mediations, and 

 
‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Swaab, R. I., Face First: Pre-Mediation 
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Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in 
Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
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‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of 
Conflict Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of 
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Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. 
Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of 
Conflict Resolution 546. 
730 For example, see Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and 
Satisfaction with a Community Mediation Program’ (2005) 16(3) The International Journal of Conflict 
Management 218; Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) 
Negotiation and Conflict Management Research 354; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of 
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Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party 
Intervention (Jossey-Bass, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa 
Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator 
Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, T. A., and 
T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of 
Conflict Resolution 209; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Mareschal, P. M., ‘What 
Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; 
McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Posthuma, R. 
A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and 
Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior 
and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., Dispute Resolution 
Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 
2007); Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement 
Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Woodward, J. G., 
‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 

http://www.civiljustice.info/adreval/1/
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include descriptions of students acting as disputants, the interpretation has been that the sample 

population is university students (unless stated otherwise).731  Where study participants are to 

report what happened during mediation, as well as their own responses to the mediation process, it 

can be useful to know about the participants’ demographics.  For example, the perceptions and 

responses of people from minority ethnic groups or from higher socio-economic settings are likely to 

be quite different from those who are in majority ethnic groups or from lower socio-economic 

settings, and it may reduce the value of their data if it is not differentiated during collection and 

analysis.  Very little demographic information is included in the studies about study participants 

(mediator and non-mediator).732  The processes and procedures for participant selection are 

included below.733 

All appraisal data included in this chapter is derived from the studies themselves.734 

The following sections report on the appraisal of study participants, and consider the selected 

studies, firstly, in terms of the populations and samples selected from them, and, secondly, in terms 

of the various participants’ research roles in each study.735 

 
731 For example, see Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on 
Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, 
W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental 
Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator 
Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International 
Listening Association 74; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
732 See below at 5.1.2. Demographic representativeness, and 5.1.3. Gender. 
733 See 5.1.6. Participant selection and research roles. 
734 One cluster of six studies appear to have used the same dataset as well as at least part of that set’s original 
data analysis; although the studies do cross-reference and cite each other’s publications, some descriptions of 
the data collection methodologies are less detailed than others.  All co-authors of the six studies were involved 
in the original data collection and analysis, although each of the six studies include differing interpretations of 
the results to inform their own reports.  This appraisal does not aggregate the information in the studies, and 
relies on the methodological information that is provided in each study. 
735 Where interpretations are included in the appraisal, they are acknowledged as such, and their basis is 
explained.  Interpretations are not made where researchers have included insufficient information or no 
information at all. 
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5.1.1. Population groups 

In this appraisal it is acknowledged that the application of generalisability in qualitative 

research is controversial and has limited applicability in many empirical research contexts, in 

particular where research data derives from subjective perceptions of events.736  Therefore, the 

generalisability of study findings is not assessed.  However, a number of the selected studies do 

claim that their findings are generalisable, or suggest that mediators more broadly apply the 

behaviours described in their study.737  A study’s generalisability to any group depends, in large part, 

on the representativeness of its participant sample, and it is accepted research practice for research 

objectives, or hypotheses, to specify the broader population to which researchers intend their 

findings to be relevant, as well as to explain why the specific sample was chosen.738  This practice is 

not evident in the relevant selected studies. 

In studies of mediation, there are almost limitless populations from which participants can be 

selected – mediation itself has been said to ‘play a role in virtually every significant area of social 

 
736 Carminati, L., ‘Generalizability in Qualitative Research: A Tale of Two Traditions’ (2018) 28(13) Qualitative 
Health Research 2094. 
737 For example, see Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and 
Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Kimsey, W. D., R. M. 
Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 
12(1) Mediation Quarterly 89; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Posthuma, R. A., A. Richard, J. 
B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 
41(1) Industrial Relations 94; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, 
‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Swaab, R. I., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meeting Paper, International Association of Conflict Management, 2007); 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
738 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Maruyama, G., and C. 
S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014). 
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conflict.’739  Research practicalities ensure researchers limit their scope to more manageable 

proportions and select participants from a population group that is more relevant to the purpose of 

their study.   

In the selected studies, the accessed populations are quite limited, as is consideration of 

participant representativeness; however, mediation researchers themselves report facing a range of 

restrictions when accessing potential study participants, including the confidentiality of the 

mediation process, the limits imposed by funding availability, the influence and preferences of 

funders and of program/service providers, and the researchers’ own skills. 740  

According to descriptions in the forty-seven selected studies (which cover six different 

contexts of mediation practice,741 plus simulated mediations), mediator participants were selected 

from three population groups, and non-mediator participants from six population groups.  For both 

mediators and non-mediators, most of the population groups represent convenience samples (ie all 

the disputants who accessed a specific program or service during the study period, and all the 

mediators who conducted those mediations).  The nature of a convenience sample assumes 

participant suitability, and, unlike purposeful selection, cannot consider participant capacity.   

Mediator participants 

According to the studies, mediator participants were accessed from the following groups:  

1. All mediators working with specific programs and services during the study period (n = 

34 studies);742  

 
739 Kressel, K., ‘The Mediation of Conflict: Context, Cognition, and Practice’ in P. T. Coleman, M. Deutsch, and E. 
C. Marcus (eds), The Handbook of Conflict Resolution: Theory and Practice (3rd Edition, Jossey-Bass, USA, 2014) 
817. 
740 Chapter Seven includes a targeted review of the constraints on mediation research, including empirical 
studies of mediation. 
741 Community, court-connected, family, labour/management, construction/commercial, and structured 
programs/services. 
742 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
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Management Research 354; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public 
Sector Disputes: A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The 
Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations 
Industrielles/Industrial Relations 22; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. 
Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention 
(Jossey-Bass, USA, 1989); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife 
Interaction in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in 
the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional 
Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation 
of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An 
Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute 
Resolution 101; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. Fry, L. 
Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior 
and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, 
and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., 
Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Vanderkooi, L., and 
J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 
557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546.  
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2. Mediator professional member organisations (n = 5 studies);743 744  

3. In simulated mediations using “simulated” mediators  

a. University students (n = 3 studies);745  

b. University staff (n = 1 study);746 

4. Other  

a. Possibly private mediators (n = 2 studies);747 and 

b. Unknown (n = 2 studies).748  

 

 
743 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes Mediation 
Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Swaab, R. I., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007). 
744 The relevant mediator membership organisations are all based in the US: the American Bar Association – 
Forum on the Construction Industry; the Federal Mediation and Conciliation Service (FMCS); the Netherlands 
Mediation Institute; the New Jersey Association of Professional Mediators.  
745 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. 
J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
746 Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74. 
747 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389 (geographic location); Wall, J. A., Jr, and D. E. 
Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
748 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Kressel, K., T. Henderson, W. Reich, and 
C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
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Figure 5.2. Population groups – mediator participants 

 

Figure 5.2 depicts the population groups, as described in the studies from which mediator 

participants were selected.  “Other” includes simulated mediations,749 plus two studies which 

describe using private mediators,750 and two studies with unknown mediator populations.751 

Non-mediator participants 

According to the studies, non-mediator participants were drawn from all the people who 

accessed the following programs and services during the study period:752 

 
749 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. 
J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and 
Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
750 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
751 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Kressel, K., T. Henderson, W. Reich, and 
C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
752 One study did not access any non-mediator participants: Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 

72%

11%
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i. Specific programs and services associated with the legal system (n = 14 studies);753   

ii. Structured, localised labour/management programs (n = 9 studies);754   

iii. Specific, localised community-based programs (n = 7 studies);755   

 
753 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McEwen, C. A., An Evaluation of the 
ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Peeples, R., C. Harris, and T. Metzloff, ‘Following 
the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) 
Journal of Dispute Resolution 101; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report 
prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and 
J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We 
Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Woodward, J. G., 
‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
754 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Posthuma, R. A., A. 
Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting 
Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101. 
755 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, 
L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The 
Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., 
D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing 
in Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
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iv. Specific programs and services for divorce and child custody disputes (n = 6 studies);756   

v. Other specific services and programs (n = 3 studies); 757  

vi. Professional member organisations providing mediator referrals (n = 1 study);758  

vii. In simulated mediations 

a. University students (n = 5 studies);759 and  

b. Employed actors (n = 1 study).760   

 
756 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Slaikeu, K. A., R. Culler, J. Pearson, and N. 
Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Thoennes, N. A., 
and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) 
Journal of Social Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, 
Styles and Roles’ (1983) 32(4) Family Relations 557; Wissler, R. L., Trapping the Data: An Assessment of 
Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
757 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An 
Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 
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Report, Conflict Resolution Research Centre, La Trobe University, 2007). 
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an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. 
J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Welton, G. L., and D. G. Pruitt, ‘The Mediation 
Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology 
Bulletin 123. 
760 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
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Figure 5.3. Population groups – non-mediator participants. 

 

In Figure 5.3., shows the mediation programs and services from whose population groups 

non-mediator participants were selected.  Two groups are not included in the graph (other specific 

services and programs, and simulated mediations). 

Non-participants 

Two studies report collecting data from people who did not participate in the subject 

mediations.  Two accessed non-participants associated with the program/service being evaluated 

(eg program administrators);761 and one accessed them through a membership organisation (ie non-

participant mediation commentators).762  

None of the studies provides explicit information about the sample populations from which 

their participants were selected.  Although some studies do present demographic information (as 

described above), it is presented as being applicable to the study participants rather than to the 

population from which they were drawn.  This restricts any assessment of the participants’ 

 
761 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside 
Courts (ACJI, Monash University, October 2012).  
762 Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
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representativeness.  The scope of the populations is limited to structured mediation programs and 

services, and to the mediators who work in those programs and services. In addition, the programs 

and services appear to receive at least some government support if not full public funding (eg court-

connected programs, and institutionalised services for the resolution of industrial disputes, and 

community-based services).   

Private mediators and private mediation 

The lack of private mediator representation (that is those engaged in mediation practice in 

their own right and not associated with a specific scheme or court) is a significant gap in the studies, 

imposing practical limitations on the generalisability of findings to the situations of private individual 

mediators and their practices.   

Of the two studies which appear to have included private mediators, one includes a single 

mediator who operates within the legal system,763 a setting that may influence their private practice 

approach.764   

5.1.2. Demographic representativeness 

While this appraisal does not assess the studies’ generalisability, it does take note of 

demographic diversity in study participants.  Where qualitative empirical research intends to 

contribute to the broad knowledge about a field such as mediation, either in terms of practise, or in 

terms of research development, it is useful to understand the demographic characteristics of the 

study participants, not for the purposes of establishing a causal link between certain demographic 

characteristics, mediator behaviours, and mediation outcomes, but in order to gain a broader 

understanding about perceptions of and responses to the mediation process.   

 
763 Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
764 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013 28(3) Ohio State Journal on Dispute Resolution 709; ‘Rundle, O., ‘The Purpose of Court-
Connected Mediation from the Legal Perspective’ (2007) 10(2) ADR Bulletin 28.  
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The disputants’ perceptions of, say, a mediation process and the actions of a mediator, can be 

expected to be influenced by their social context and characteristics such as gender and ethnicity, 

age brackets, and socioeconomic status, providing a context for the research data obtained from 

them and contributing important information about those population’s perceptions of and 

responses to mediation.  A mediator’s choices about their own actions and approaches are also 

likely to be influenced by a range of factors including their own demographic characteristics.  

Demographic diversity can add depth to research data, and if researchers consistently access the 

same population groups, the research data is likely to lack that demographic depth.   

In mediation, it can be expected that disputants and mediators share demographic 

characteristics with the broad community in which disputes occur, and, in mediation research, that 

study participants will similarly demonstrate that wide range, providing researchers with a diverse 

breadth of research data.  It is useful for a reader to know if study participants are generally 

representative of the diversity in the broader population or, if they are from a specific population 

group, that this is made clear in the study. 

Four studies explicitly consider the issue of their study participants’ representativeness of a 

broader population. 765  Two consider the issue only for mediator participants,766 one considers it 

only for non-mediator participants,767 and one considers it for both mediator and non-mediator 

participants.768   

 
765 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Mareschal, P. M., ‘What Makes Mediation 
Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Sourdin, T., Dispute 
Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe 
University, 2007). 
766 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Mareschal, P. M., ‘What Makes Mediation 
Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509. 
767 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007). 
768 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
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Mediator participants 

Less than half the studies (ie 45%, n = 21) include descriptions of at least some of the 

demographic characteristics of mediator participants. 769  For example, one study notes that there 

are 35 male and 3 female mediators, all working for the Iowa Public Employment Relations Board;770 

another that the mediators include 21 attorneys and 8 judges, of whom 3 are female and 26 male, 

and 28 are ‘white’ and 1 ‘black’;771 another that the mediators are described in terms of gender, 

ethnicity, experience, age, and education772.  19% (n = 9) of the studies describe mediator 

 
769 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic 
Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. 
McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal 
of the International Listening Association 74; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on 
Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, 
‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An 
Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute 
Resolution 101; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-
Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Shapiro, 
D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social 
Issues 101; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation 
Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict Management 
Conference, June 2009); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, 
Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. 
McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 
181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and 
Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment 
of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State 
Journal on Dispute Resolution 641. 
770 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2. 
771 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261, 269. 
772 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
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participants only in terms of their employment or membership affiliations (eg that the mediators 

conducted mediations for the Iowa Public Relations Employment Board,773 or were affiliated with 

the Netherlands Mediation Institute774);775 and six describe mediator participants in very minimal 

terms (eg all mediators were male trial attorneys, or ‘approximately seventy prominent Chicago 

plaintiff and defense litigation attorneys’776).777 

Three studies describe mediator participants only in terms of the types of cases they 

mediate;778 and three do not include any demographic description of the mediator participants.779   

 
773 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2. 
774 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The 
Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007). 
775 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Hiltrop, J. M., ‘Factors Associated with Successful Labor 
Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party 
Intervention (Jossey-Bass, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa 
Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135 (in part); Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. 
Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial 
Relations 94; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Swaab, R. I., Face First: Pre-Mediation Caucus and Face 
in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The 
Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54 (in part). 
776 Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law 
Review 1, 8. 
777 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; McEwen, C. A., An Evaluation of the ADR Pilot Project: 
Final Report 1 (Unpublished report, 1992); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Welton, G. L., and D. G. Pruitt, ‘The 
Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social 
Psychology Bulletin 123; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern 
Illinois University Law Review 1.  
778 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
779 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
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In one community-based study, the researchers consider the differences between mediators 

who work in community-based contexts, and those who work in court-connected contexts, 

especially those who are court appointed.780  According to the researchers, the latter tend to be paid 

fees, deal with a limited range of disputes, and usually include legal advisers, while community-

based mediators tend to be volunteers who deal with a wide variety of disputes.  None of the 

studies considers how these differences might influence what mediators say and do, or how they 

might influence the non-mediator participants’ perceptions of them, both of which are key units of 

analysis in the study.  The studies report an additional apparent difference between court-connected 

and community-based mediators:  their reported levels of mediation experience.  The relevant 

experience of mediator and non-mediator participants is considered later in this chapter. 

Non-mediator participants 

Twelve studies include descriptions of at least some demographic characteristics of their non-

mediator participants, and some are more informative than others. 781  For example, descriptive 

details include the nature of the dispute, socioeconomic status, and indices for ‘extremely high levels 

 
(1983) 22(1) Industrial Relations 105; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
780 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
781 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-
Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Dispute Resolution 
Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 
2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, 
October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 
2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Welton, G. L., D. G. Pruitt, 
and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict 
Resolution 181; Welton 199; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation 
in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 
641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
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of pre-mediation conflict’;782 or ‘The disputants were … heterogeneous in race, ethnic background, 

and sex’.783  Twelve studies include no demographic information about non-mediator participants, 

describing them only as typical cases in an institutional mediation program or service (eg 

participants in ‘divorce mediation’ in three court programs;784 or all small claims cases in four 

specific courts785).786  Eight studies describe their non-mediator participants only in terms of being 

union or management representatives.787  Four include minimal demographic information (eg the 

 
782 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67 P 70. 
783 Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181, 189. 
784 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989). 
785 Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323. 
786 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Jones, T. 
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McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Peeples, R., 
C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical 
Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. 
Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Swaab, R. I., Face 
First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: 
Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 
Northern Illinois University Law Review 1. 
787 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Posthuma, R. A., A. Richard, J. 
B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 
41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of 
Mediation’ (1985) 41(2) Journal of Social Issues 101. 



241 
 

non-mediator participants came from the public, private, and federal sectors;788 or they are 

described as “being” all the matters listed at court, and unresolved, which would be 

‘productive’789).790  One study describes all non-mediator participants only as representatives: 

lawyers, union/management representatives, or government representatives.791   

In the studies that use simulated mediations, and where students are enlisted as mediator 

and/or non-mediator participants, the students are described according to their program of 

origin,792 or as ‘undergraduates’,793 or as ‘48 male and 48 female volunteer subjects’ (without any 

further information).794 

Although thirty-one of the studies include at least some demographic information about 

mediator and non-mediator participants, almost none of the researchers use the information for 

comparative analysis of study results.  For example, in a study that includes information about the 

socioeconomic status of non-mediator participants, there is no consideration of how that status 

might affect their responses to mediation.  In the studies that include information about minority 

group participants, there is no consideration of how the research data they provided might have 

differed from the data of non-minority group participants.   

Non-mediator participants: legal advisers 

 
788 Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509. 
789 Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54, 58. 
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Industrial Relations 509; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) 
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of Applied Psychology 54. 
791 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
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792 Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
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793 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104. 
794 Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ 
(1987) 13(1) Personality and Social Psychology Bulletin 123, 124. 
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In sixteen studies, the non-mediator participants include disputants and their legal advisers.  

Despite widespread recognition that the two groups have different perceptions of the mediation 

process, and of what mediators say and do,795 not all the sixteen studies clearly differentiate 

between them when reporting observations of their behaviour or analysing collected survey and 

interview data.  Because their perceptions are known to be different, researchers could be expected 

to differentially identify the two groups of non-mediator participants, and to differentiate the data 

collected from and about them.   

Seven studies report collecting data specifically from legal representatives.796  These include 

three in which data is collected only from legal representatives; the researchers identify the data 

accordingly),797 and four report having differentiated between representatives and disputants when 

the data was collected from both groups.798  Nine studies, conducted in a court-connected context, 

 
795 Global Pound Conference Series, Shaping the Future of Dispute Resolution & Improving Access to Justice: 
The Singapore Report (Report of Global Pound Conferences, 2016); Rundle, O., ‘Barking Dogs: Lawyer Attitudes 
Towards Direct Disputant Participation in Court-Connected Mediation of General Civil Cases’ (2008) 8(1) 
QUTLJJ 77; Sourdin, T., ‘Introduction’ (2011) 22 ADRJ 1; Wissler, R. J., ‘Court-Connected Mediation in General 
Civil Cases: What We Know From Empirical Research’ (2002) 17 Ohio State Journal on Dispute Resolution; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
796 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Sourdin, T., Dispute 
Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe 
University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, 
October 2012); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from 
Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Woodward, J. G., ‘Settlement 
Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
797 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Woodward, J. G., ‘Settlement 
Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
798 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report 
prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 
641. 
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involve the presence of legal representatives,799 yet do not differentiate the disputants and their 

advisers, either in terms of in-mediation behaviour, or in terms of research data. 

Mediation observers 

None of the studies includes any demographic information about the mediation observers.  

Based on the limited relevant information in the studies, it appears the observers are researchers.  

The observers, and their influence, are considered in more detail in Chapter Seven. 

5.1.3. Gender 

In recent years, there has been widespread recognition that “traditional” research approaches 

have ignored male/female differentiation.  Traditionally, researchers in all fields have used only male 

participants and it is now acknowledged that theoretical development has been based on results and 

findings that cannot be generalised to at least half the population (ie the female population).800  The 

issue has proven so disruptive of accepted research practice and knowledge, that at least two 

influential journals have issued special editions devoted to its ramifications.801   

According to the seven studies that include relevant demographic information about mediator 

participants, they are predominantly Caucasian, predominantly male, predominantly tertiary 

 
799 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation 
of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Swaab, R. I., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of 
Applied Psychology 54; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process 
and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
800 Beery, A. K., and I. Zucker, ‘Sex Bias in Neuroscience and Biomedical Research’ (2011) 35 Neuroscience and 
Biobehavioral Reviews 565; Palanza, P., and S. Parmigiani, ‘How Does Sex Matter? Behavior, Stress, and Animal 
Models of Neurobehavioral Disorders’ (2017) 76 Neuroscience and Biobehavioral Reviews 134. 
801 Special Issue (2017) 95(1-2) Journal of Neuroscience Research; (Spring 2017) Stanford Medicine. 
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educated, and in at least a “middle class” socioeconomic grouping.802  Three studies include 

sufficient demographic information to suggest that, in the community and family mediation 

contexts, there is relatively equal representation of male and female mediators, or a predominance 

of female mediators.803  On the other hand, in the small number of studies that record the gender of 

disputants, there is relatively equal representation of male and female.804  The lack of this 

information, and the general lack of its contribution to data analysis suggests that mediation 

research may be subject to a gender bias similar to that in other research fields, perhaps warranting 

future research on gender differences in mediation (both in the actions and approaches of 

mediators, and in the perceptions and responses of disputants).   

Where there are gender inequities among participating mediators, it is unclear if this reflects 

the gender balance among practicing mediators in the broader mediator population, or is limited to 

the study setting.  Does the inequity arise because male mediators are more likely to participate in 

mediation research than are female mediators?  Or does it show that mediation researchers are 

more likely to choose male than female mediator participants?  Or does it simply reflect the 

 
802 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Gale, J., 
R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential 
Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Kressel, K., T. Henderson, W. Reich, and C. Cohen, 
‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Peeples, 
R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of 
Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. 
Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; 
Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts 
(Unpublished report, 1999). 
803 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Wissler, R. L., Trapping 
the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 
1999). 
804 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report 
prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Wissler, R. L., Trapping the Data: An Assessment of Domestic 
Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected 
Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on 
Dispute Resolution 641. 
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extremely limited demographic information about participants in empirical studies of mediation?  

The researchers in each of the studies do not appear to consider any of these questions. 

Where male/female numbers are provided for mediator participants in the studies, they are 

given as general information and not linked to specific subject mediations.  For example, one study 

reports that its mediator participants include twenty-nine lawyers and ten judges, and of those 

thirty-nine mediators, three are female and thirty-six male, while one is a person of colour and 

thirty-eight are ‘white’.805  Although the study does not include a clear statement of purpose, its 

analysis focuses on the mediator participants’ actions and approaches and the ways in which those 

can be inferred to have influenced the mediation process and outcomes.  Unfortunately, the study 

does not include consideration of gender differences and their potential influence on those reported 

and analysed mediator actions and behaviours.  For example, if the lone person of colour is, say, a 

female and a judge, it would be useful to have a comparative analysis of the actions and approaches 

taken by, say, the male and female mediators (comparative data on that mix of mediators would 

likely compromise identification information about the single person of colour; however, if such 

information were to be de-identified, it could provide valuable comparative information about 

mediator actions and approaches).  Another study, also lacking a clear purpose, includes analysis of 

mediator actions and approaches and their inferred influence on mediation outcomes.  It describes 

twenty-two mediator participants who include two female and twenty male mediators, being retired 

and former judges, and practicing and non-practicing attorneys (though without comparative 

numbers for these).806  Again, the researchers include no additional information about whether the 

two females were, say, retired judges or non-practicing attorneys, nor do they include any 

comparative analysis of the actions and approaches taken by the female and male mediators.  

 
805 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3, 7. 
806 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
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Neither study includes commentary on the stark lack of female participants, nor do they use that 

information for comparative analysis of research data. 

Apart from not being able to establish participant representativeness, it is concerning in terms 

of respect and dignity that so many researchers do not describe their study participants as people, 

instead relying on case file references, union/management categorisation, and large-scale 

generalisations.  Of those who refer to the non-mediator participants only as “cases”, four rely on 

research data that has been contributed by these “cases”,807 and seven rely on research data 

collected about them (by observing their behaviour during the subject mediations).808   

The studies reveal no observable trends over time in the ways that researchers refer to study 

participants.809 

5.1.4. Confidentiality restrictions on research data810 

There are several aspects to the effects confidentiality restrictions can have on mediation 

research.  The mediation process itself enjoys confidentiality protections which can restrict 

 
807 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., ‘Mediation and Adjudication in Small Claims 
Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Woodward, J. 
G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
808 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Jones, T. 
S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful 
Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); 
Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation 
of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Slaikeu, K. A., R. Culler, J. 
Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: 
Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
809 The publication dates of the studies range from 1978 to 2013. 
810 The broader issue of confidentiality is also considered in Chapter Seven of this thesis. 
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researcher access,811 812 and confidentiality requirements may also restrict researchers’ capacity to 

reveal demographic information about mediator and non-mediator participants.813  Researchers in 

the mediation field recognise the restrictions that confidentiality places on their studies.814  Ten of 

the selected studies include mention of this issue in relation to mediation research generally,815 as 

well as its effects on their own study.816  Although mediation researchers must protect the 

confidentiality that is inherent to the mediation process and those who participate in it – and ethics 

approvals are known to include that requirement817 – such protections do not have to prevent 

researchers from providing generalised demographic information about their study participants for 

 
811 For example, see Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 
392; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, 
Conflict Resolution Research Centre, La Trobe University, 2007); Wall, J. and K. Kressel, ‘Research on Mediator 
Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 
401. 
812 This particular aspect of mediation confidentiality is considered further in Chapter Seven, and in Chapter 
Eight. 
813 For example, some study participants may not wish to provide their demographic information, and, from an 
ethical standpoint, they are entitled to make such a refusal. 
814 Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392; Wall, J., and 
K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation 
and Conflict Management Research 401; Sourdin, T., ‘Introduction’ (2011) 22(3) ADRJ 1. 
815 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State 
Journal on Dispute Resolution 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Sourdin, T., 
Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>. 
816 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering 
Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Wall, J. A., 
Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
817 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
‘Introduction’ (2011) 22(3) ADRJ 1; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside 
Courts (ACJI, Monash University, October 2012). 
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the purposes of establishing their representativeness and the credibility of their data, as is 

demonstrated by the three studies that include such data.818  

The next section of this chapter assesses how mediator and non-mediator participants are 

reported to have been selected into the studies, and the integrity of those selection procedures. 

5.2. Participant selection, and research roles819  

Key concepts 

A key contribution by participants in an empirical study is to provide qualitative and 

quantitative research data – by providing their own reports or by being the object of others’ reports.  

When assessing the credibility of that data and its contribution to the study, it is important to know 

how and why participants have been selected, including any selection criteria.820  Researchers should 

also report how many selected participants did not take part, and how many were ultimately 

excluded from analysis – and the reasons for their non-participation and exclusion.821 

In practice, selection options can be limited by time, by setting, and by context.822  They can 

be limited by practicalities such as a people’s availability, and their capacity to participate.823  The 

choice of selection options can also be influenced by the relationships between potential 

 
818 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in 
Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261. 
819 Analysis in this section includes aspects of the studies that make it impossible for numbers to be consistent 
with the total number of studies.  For example, some have used more than one selection process, while others 
have included study participants in more than one research role.  
820 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Gorard, S., Research 
Design: Creating Robust Approaches for the Social Sciences (SAGE Publications Limited, UK/USA/India, 2013); 
Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014); 
Reybold, L. E., J. D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: 
Thinking Forward and the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
821 Gorard, S., Research Design: Creating Robust Approaches for the Social Sciences (SAGE Publishing Limited, 
UK/USA/India, 2013). 
822 Reybold, L. E., J. D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: 
Thinking Forward and the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
823 Poland, F., and L. Birt, ‘Protecting and Empowering Research with the Vulnerable Older Person’ in R. 
Iphofen and M. Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
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participants,824 as well as by their relationships with the researchers,825 and their interest in the 

research topic.826  Available funding is also likely to affect the choice of selection options – where 

funding is limited, the more complex and expensive processes are unlikely to be considered.  

Research funders may also influence researcher access to potential study participants. 

Although researchers are expected to choose participants based on the information they hope 

to obtain,827 not all prospective participants have the capacity to fulfil those expectations (as is 

observed in one of the selected studies828).829  For example, non-mediator participants may not have 

sufficient knowledge and experience to recognise, recall, and describe the many things that the 

mediator might have said or done, or the sometimes complex concepts included in mediation 

research, especially when the participant is under some personal pressure from their own dispute.  

People should be able to agree voluntarily to participate, or to refuse, and not feel pressured by 

researchers, by other participants, or by “gatekeepers” (such as legal advisers or program 

officials).830   

In the context of mediation, pressure to participate may apply where the subject mediation 

occurs in an institutional setting and the mediator and non-mediator participants have mediation 

 
824 Lowton, K., ‘He Said, She Said, We Said: Ethical Issues in Conducting Dyadic Interviews’ in R. Iphofen, and M. 
Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018); Reybold, L. E., J. 
D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: Thinking Forward and 
the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
825 Olson, K., ‘Ethical Issues in Grounded Theory’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018).  
826 Wynn, L. L., ‘Why Ethics Review Boards Get Ethnographic Research Wrong’ in R. Iphofen and M. Tolich 
(eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
827 Lowton, K., ‘He Said, She Said, We Said: Ethical Issues in Conducting Dyadic Interviews’ in R. Iphofen, and M. 
Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018); Reybold, L. E., J. 
D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: Thinking Forward and 
the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
828 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
829 Olson, K., ‘Ethical Issues in Grounded Theory’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
830 Lowton, K., ‘He Said, She Said, We Said: Ethical Issues in Conducting Dyadic Interviews’ in R. Iphofen, and M. 
Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
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experience and are well-known to each other.831   It has been acknowledged that it can be difficult to 

avoid the perception of pressure when potential participants are in an emotionally vulnerable 

situation.832  Potential participants in mediation research may consider that they are being pressured 

to participate if their invitation is issued when they are about to commence their mediation – a time 

when they are likely to be preoccupied and, perhaps, “on edge”.   

Finally, it has been recommended that participants not be selected merely because they are 

readily accessible and convenient (eg all mediators and non-mediators who access a specific 

mediation program or service during a specified period). 833  In mediation research, access to 

potential non-mediator participants can be quite restricted especially when the only access route is 

through lawyers where professional privilege can affect access to the contact details of their clients.  

Access can also be problematic if contact details can only be obtained from, say, court records which 

may not be up-to-date or complete.834   

‘Purposeful selection’,835 or ‘purposive selection’,836 of study participants is based on their 

capacity to provide the information that is directly relevant to the study’s purpose; however, the 

approach requires clear criteria for participant inclusion.837  Although it has been suggested that 

purposeful selection of study participants can enrich the research data,838 researchers have been 

cautioned to ensure that they do not select participants on the basis of their capacity to provide the 

 
831 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709. 
832 O’Mathύna, D., ‘The Dual Imperative in Disaster Research Ethics’ in R. Iphofen and M. Tolich (eds), The 
SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
833 Poland, F., and L. Birt, ‘Protecting and Empowering Research with the Vulnerable Older Person’ in R. 
Iphofen and M. Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
834 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
835 Reybold, L. E., J. D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: 
Thinking Forward and the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
836 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016), 694. 
837 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016). 
838 Reybold, L. E., J. D. Hammert, and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: 
Thinking Forward and the Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699. 
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“right” data and confirm the researcher’s pre-existing views.839  Even when they have chosen to 

make purposeful selections, researchers should be constantly aware that the participant data they 

collect is the participants’ own subjective interpretations.840  It cannot be treated as objective “fact”. 

 
839 Olson, K., ‘Ethical Issues in Grounded Theory’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
840 Freeman, M., K. deMarrais, J. Preissle, K. Roulston, and E. A. St Pierre, ‘Standards of Evidence in Qualitative 
Research: An Incitement to Discourse’ (2007) 36(1) Educational Researcher 25; Reybold, L. E., J. D. Hammert, 
and S. M. Stribling, ‘Participant Selection as a Conscious Research Method: Thinking Forward and the 
Deliberation of “Emergent” Findings’ (2012) 13(6) Qualitative Research 699.  
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5.2.0. Selection and consent 

Twenty-five of the selected studies include a usable description of processes for selecting 

participants into their studies.841  Of the twenty-five studies, two describe a selection process that is 

applied for some participants, without including a selection process for other participants.842 

 
841 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further 
Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High 
Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State 
Journal on Dispute Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. 
Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention 
(Jossey-Bass, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ 
(1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and 
Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67 (non-mediators); Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on 
Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot 
Project: Final Report 1 (Unpublished report, 1992); McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. 
Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: 
Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ 
(1985) 41(2) Journal of Social Issues 101; Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The 
Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54 (study 1); Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
842 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67 (not for mediators); Wall, J. A., Jr, and D. E. Rude, ‘The 
Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54 (not for study 2). 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7


253 
 

Twenty-two of the studies include no usable description of the selection process for mediator 

and/or non-mediator participants. 843   

Six studies describe a procedure for obtaining the participants’ consent to specific data 

collection activities, though without including a description of selection procedures.844  Consent 

relates to a specific research activity (or data collection procedure), and is not a selection process for 

 
843 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in 
Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of 
Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. 
Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ 
(1993) 7(1) Journal of the International Listening Association 74; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of 
a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Peeples 007; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success 
in Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, 
‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Thoennes, N. A., and J. 
Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal 
of Social Issues 115; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles 
and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The 
Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social 
Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Woodward, J. G., ‘Settlement Week: 
Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
844 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Wall, J. 
A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution 
Quarterly 3; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546; 
Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ 
(1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
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enlisting participants into a study; therefore, the studies with only a consent procedure are included 

in the twenty-two studies without a selection process include those including a consent procedure. 

There are various issues inherent in some of the described selection processes, and they are 

considered below.   

Selection processes and procedures 

The twenty-five studies that include participant selection processes, describe four basic 

selection approaches: self-selection, random selection, court referral, and a form of cross-

selection.845 

a) Self-selection 

76% (n = 19 of 25) describe self-selection processes both for the mediator and the non-

mediator participants (four of the studies describe selecting more than one group of participants 

using different processes846). 

I. Procedure: return of surveys 

(i) Mediator participants (n = 9 studies); 847   

 
845 The figures cannot be expected to sum to 25 because some studies appear in more than one category; eg 
researchers may randomly select mediators into a study and use self-selection procedures to enlist non-
mediators. 
846 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 
2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
847 Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished 
report, 1992); Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, 
Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with 
Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association 
of Conflict Management, 2007); Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on 
Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating 
Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 
Mediation in Maine and Ohio Courts (Unpublished report, 1999). 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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(ii) Non-mediator participants (n = 9 studies); 848   

(iii) Participating legal representatives (n = 5 studies); 849 and  

(iv) Non-participants (n = 1 study).850  

II. Procedure: invitation by phone call 

(i) Mediator participants (n = 1 study); 851 and  

(ii) Non-mediator participants (n = 1 study). 852   

III. Procedure: other invitations 

(i) Mediator participants (n = 1 study);853 and  

(ii) Non-mediator participants (n = 1 study).854  

b) Random selection 

 
848 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) (study 
2); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of 
Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation 
Effectiveness’ (1983) 22(1) Industrial Relations 105; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, 
‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 
94; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 
7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., Trapping the Data: An Assessment of 
Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State 
Journal on Dispute Resolution 641. 
849 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, 
October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 
2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., Trapping the 
Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
850 Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
851 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2. 
852 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution 
Research Centre, La Trobe University, 2007). 
853 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, 
October 2012). 
854 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, 
October 2012). 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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Four studies describe random selection of mediator or non-mediator participants into their 

studies. 

I. Mediator participants (n = 2 studies); 855 and  

II. Non-mediator participants (n = 2 studies). 856   

c) Court referral 

One study describes court referral as the process for selecting non-mediator study 

participants. 

I. No mediator participants were selected into studies by court referral; and  

II. Non-mediator participants (n = 1 study). 857   

d) Other: cross referral 

Two studies describe selection processes in which mediators and non-mediators 

recommended study participants. 

I. Non-mediators select mediator participants (n = 1 study);858 and   

II. Mediators select non-mediator participants. (n = 1 study).859   

 

 
855 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Hiltrop, J. M., ‘Factors Associated with 
Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and 
Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) (study 1). 
856 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, 
L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989). 
857 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67.  
858 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101. 
859 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149. 
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Figure 5.4. Selection process included. 

 

 

Figure 5.5. Selection process. 

  

Commentary 

a) Self-selection 

Where large numbers of participants are preferred, self-selection into an empirical study is a 

relatively efficient means of enlisting large numbers of participants into empirical research and can 

be a preferred approach in terms of meeting ethical requirements.  Limitations include that findings 
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can often be generalised only to those participants:860  people who self-select into a study may have 

strong positive or negative opinions about the research topic, or have a special interest in it (ie 

people who are indifferent to a research topic tend not to self-select) into studies of it.861   

Of the thirty-one studies in which a selection or consent process is described, self-selection is 

the predominant selection process, being described in eighteen studies.862  Of those, sixteen 

 
860 Gorard, S., Research Design: Creating Robust Approaches for the Social Sciences (SAGE Publications Limited, 
UK/USA/India, 2013). 
861 Wynn, L. L., ‘Why Ethics Review Boards Get Ethnographic Research Wrong’ in R. Iphofen and M. Tolich 
(eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
862 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. 
Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 
1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) 
Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and 
Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Mareschal, P. M., ‘What Makes Mediation 
Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation 
of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Posthuma, R. A., A. Richard, J. B. Dworkin, 
and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) 
Industrial Relations 94; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and 
J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Wissler, R. L., Trapping the Data: An Assessment of 
Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State 
Journal on Dispute Resolution 641. 

http://www.civiljustice.info/adreval/1/
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researchers describe using the completion and return of surveys as at least part of the self-selection 

procedure.863  Two studies report using phone calls to invite potential participants.864   

b) Random selection 

Random selection is recognised as the process most likely to reduce researcher influence and 

bias,865 and, for some, is the preferred selection process for inclusion in empirical studies.866  

However, it can be complex to manage, and, in some contexts, can be impractical, and even raise 

ethical issues when study participants are denied access to the intervention being investigated.  For 

example, participants in mediation research might be randomly assigned to a group that is denied 

access to mediation as part of the study.867  The issue of random allocation into study groups is 

considered below (see 5.4. Groups and repeat players). 

 
863 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Henderson, D. A., ‘Mediation Success: An Empirical 
Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. M., ‘Factors Associated with 
Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and 
Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, A. and D. Dilts, ‘Determinants of 
Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and 
R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 
105; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished 
report, 1992); Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The 
Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641. 
864 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Sourdin, T., Dispute Resolution Processes for 
Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007).  In both 
studies, if invitees agreed to participate, an interview was conducted as part of the same phone call. 
865 Gorard, S., Research Design: Creating Robust Approaches for the Social Sciences (SAGE Publications Limited, 
UK/USA/India, 2013). 
866 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, 2016). 
867 Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323. 
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Four studies claim to have used random selection of participants, two for mediator 

participants,868 and two for non-mediator participants. 869  One of the studies (using simulated 

mediation) claims that mediator participants were randomly selected;870 however, the study 

includes a sequence of selection procedures only one of which was randomised; it could be said that 

the initial random selection created a sample population from which four participants were selected 

into the study by the prospective “disputants”.871  

c) Court referral (non-mediator participants only) 

Four studies claim that courts referred matters into their studies.872  In three of those, it 

appears the courts referred matters to the centres in which the studies occurred, and researchers do 

report that not all referred matters were included in the studies.  Thus, the courts did not refer 

matters directly into each study. 

d) Other: cross-referral 

Two studies describe selection processes in which non-mediators selected mediator 

participants, and mediators selected non-mediator participants. 

 
868 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Hiltrop, J. M., ‘Factors Associated with 
Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and 
Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989). 
869 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., N. B. 
McGillicuddy, G. L. Welton, and W. R. Fry, ‘Process of Mediation in Dispute Settlement Centres’ in K. Kressel, 
and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-
Bass, US, 1989). 
870 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
871 In the study, potential mediator participants were sent a written invitation to participate in the study; 100 
of those who responded were randomly selected, following which a further procedure selected 20 mediator 
participants for inclusion in the collection of research data.  From those 20, the four non-mediator participants 
(disputants) selected the final four mediator participants for inclusion in the study’s data analysis. 
872 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
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One study describes a selection procedure in which non-mediator participants select mediator 

participants.873  Union and management negotiators were invited to select mediator participants 

from among those who worked with them in an institutional labour/management mediation 

program.  It is unclear how the mediators were informed of their selection. 

A second study includes a selection process in which mediator participants from an earlier 

study were asked to recommend non-mediator participants who could provide information to the 

researchers about those same mediators (mediators and non-mediators worked regularly 

together).874  The data collected from the non-mediator participants was to be made available to the 

recommending mediators.  This selection process incorporates influences likely to affect the 

responses of the non-mediator participants and might cause some discomfort to them – it might be 

very difficult for them to provide anything other than positive information about the mediators.  This 

process raises issues of integrity that may limit the credibility of the participants’ research data and 

the reliability of the study’s findings.   

e) Unclear/unusable selection process 

Examples of unclear descriptions (which are unusable in this analysis) include mentioning a 

‘sampling technique’ without describing what it is,875 and mentioning participant surveys without 

describing their distribution, nor whether their surveys were associated with a participant selection 

process.876   

Of the twenty-two studies that include no usable information about selection processes, 

seven report collecting research data through a potentially intrusive method: observations of the 

 
873 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101. 
874 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149. 
875 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
876 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ 
(1990) 11 Northern Illinois University Law Review 1. 
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subject mediations.877  Three of these report using observations as the sole data collection 

method,878 and four report using observations in addition to other collection methods.879  Although 

all empirical data collection methods are at least somewhat intrusive, it is useful for researchers to 

include some acknowledgement of their intrusion even if only to describe how participants have 

been enlisted. 

Court referrals into court-connected programs: Evaluations 

Six of the studies are evaluations of specific court-related programs, such as Settlement Week 

programs,880 or so-called Pilot Programs/Projects,881 and all six describe some form of external 

selection into the programs being evaluated.  Settlement Week programs usually accept self-

 
877 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator 
Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Peeples, R., C. Harris, and T. Metzloff, ‘Following the 
Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal 
of Dispute Resolution 101; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and 
C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing 
Conflict: An Interdisciplinary Approach (Praeger, USA, 1989) (study centre #2); Slaikeu, K. A., R. Culler, J. 
Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and 
Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
878 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55. 
879 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. 
B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989) (dispute centre 2); Wall, J. 
A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; 
Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ 
(1987) 13(1) Personality and Social Psychology Bulletin 123. 
880 Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., ‘Court-Connected 
Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on 
Dispute Resolution 641 (study 3); Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 
Northern Illinois University Law Review 1. 
881 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from 
Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641 (Studies 1 & 2). 
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referrals, as well as referrals from courts (eg judges or magistrates) and organisations, such as Law 

Societies associated with the program, and the Pilot Programs mentioned in three studies include 

similar referral schemes.882  Three of the evaluations include descriptions of processes for program 

participants to self-select into their studies,883 and are included in the above section on Self-

Selection.  Four of the evaluations of court-connected programs do not include selection processes 

and are included in the twenty-two studies with no usable description of selection processes.884 

Simulated mediations: Student participants 

Six of the studies use simulated mediation, 885 in which three do not have “real” mediator 

participants,886 and, instead, report enlisting university students,887 or university staff, to be the 

 
882 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from 
Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641 (Studies 1 & 2). 
883 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>. 
884 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know 
from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Woodward, J. G., 
‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
885 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Gale, J., R. L. Mowery, M. S. 
Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) 
Conflict Resolution Quarterly 389; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of 
Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. 
Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ 
(1993) 7(1) Journal of the International Listening Association 74; Kressel, K., T. Henderson, W. Reich, and C. 
Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; 
Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ 
(1987) 13(1) Personality and Social Psychology Bulletin 123. 
886 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. 
J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
887 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. 
J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89.  
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“mediator”.888  Five of the six studies report that  the roles of non-mediator participants are taken by 

university students,889 and one reports paying actors to assume the non-mediator participant roles 

(including disputants and their legal advisers).890  There are no descriptions of selection processes or 

procedures in any of the five studies that enlist students to play roles in the simulated mediations. 

The representativeness of university students in any field of research (including mediation) is 

very limited, and the power differentials between student and researcher are a major influence on 

in-mediation behaviour and on data collection.891  Researcher influence and the complex issues it 

raises are considered in Chapter Seven. 

5.2.1. Pressure to participate 

Two studies report a selection process or the seeking of consent that could be seen to have 

compromised the role of the mediator participants.  In one, the mediator participants ‘asked’ non-

mediator participants to participate,892 and in the other, the mediator participant sought the non-

mediator participants’ ‘permission’ for observers to remain in the mediation.893 

Of the studies that mention obtaining participant consent, six describe a consent process that 

might be seen to place pressure on the non-mediator participants.  The researchers obtain the 

mediator’s consent at least twenty-four hours beforehand, and so not seek the non-mediator 

 
888 Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ 
(1987) 13(1) Personality and Social Psychology Bulletin 123. 
889 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. 
J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Welton, G. L., and D. G. Pruitt, ‘The Mediation 
Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology 
Bulletin 123. 
890 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
891 Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014). 
892 Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323, 328. 
893 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3, 7. 
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participants’ consent until the commencement of the mediation,894 and, in some studies, in the 

presence of researchers, mediator, staff, and other disputants.895   

5.3. Research roles 

5.3.0. Overview 

Researchers have an important responsibility when allocating research roles to study 

participants, and they can be expected to take into account their own research purpose when 

assessing the participants’ capacities to fulfil their allocated roles.896  If researchers do not consider 

participant capacity, it can affect the quality of their research data and, ultimately, the reliability of 

the study results and findings.  

In the selected studies, the mediator and non-mediator participants have varying levels of 

knowledge and experience about mediation that contribute to their capacity to provide the data and 

information required by the researchers.  Their capacities can be differentiated into four categories. 

a) Novice participants in mediation and in research (ie limited knowledge, experience, and 

capacity); 

b) Experienced participants in mediation (some knowledge, experience, and capacity);  

c) Experienced participants in mediation and in research (reasonable knowledge and 

experience, and capacity); and 

d) Repeat players (well-informed and experienced with high capacity). 

 
894 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
895 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., R. S. 
Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law 
and Human Behavior 313; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
896 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016). 
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Non-mediator participants from category a) are likely to be able to provide valuable 

experiential data rather than being asked to recall and report on the details of complex in-mediation 

interactions (the selected studies relying on data collected from non-mediator participants report 

collecting the latter).  The capacity of non-mediator participants in, say, category c) could also 

provide valuable experiential data, though form the perspective of being relative “experts”.  The 

selected studies do not routinely differentiate between study participants in this way, and do not 

provide comparative analysis of the participants’ contributions.   

In the vast majority of the studies, the unit of analysis is the mediation session, and the data 

provided by all participants, including mediators, is intended to inform analysis of what the mediator 

said and did within that session and, in many studies, analysis of mediation outcomes.897  The 

varying perspectives of the study participants could be valuable sources of rich and informative 

qualitative data which is an opportunity that many of the researchers seem to have missed. 

The analysis of the studies shows there are four research roles to which study participants are 

allocated, all producing important information for the researchers: 

1. Self-report (a participant report about themselves);  

2. Reports about others (a participant report on other participants in the mediation); 

3. Reports about process (a participant report on the mediation process, which can 

include its structure and its outcomes); and 

4. Reports by others (that is where a participant is the subject of another participant’s 

report). 

The analysis below reports on the above four research roles for each study group: mediator 

participants, non-mediator participants, and non-participants (eg observers).  Initially, the analysis 

 
897 One study does not include the collection of research data specifically about the mediator participants; 
non-mediator participants are required to report on their dispute and on the mediation process – the latter 
reports include incidental information about what participant mediators said and did [Thoennes, N. A., and J. 
Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal 
of Social Issues 115]. 
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reports the number of studies that have relied on data collected by participants in each of the four 

research roles; and this is followed by commentary.  The analysis is restricted to the roles 

themselves; examination of the data collection methodologies is included in Chapter Six. 

5.3.1. Allocated research roles 

Mediator research roles 

i. Self-reports (n = 21 studies);898 899 

 
898 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: 
A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 
44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel 
and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-
Bass, USA, 1989) (study 1); Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice 
and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. 
Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 
50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis 
of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, 
‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. 
Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ 
(1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. 
Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal 
of Social Issues 101; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 
2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: 
Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied 
Psychology 54 (study 2); Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., Trapping the Data: 
An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
899 In six of the 21, research data was obtained only from mediator participants:  Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ 
(2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of 
Mediation’ (1985) 41(2) Journal of Social Issues 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007). 

http://www.civiljustice.info/med/7


268 
 

ii. Report on disputants (n = 10 studies);900 

iii. Report on the presenting dispute (n = 3 studies);901 

iv. Report on mediation process (n =12 studies);902 and 

 
900 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989); Mareschal, P. M., ‘What Makes Mediation Work? 
Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, 
‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation 
of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Shapiro, D., R. Drieghe, and J. Brett, 
‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Swaab, R. I., and 
J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Wissler, R. L., Trapping the Data: An Assessment of 
Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State 
Journal on Dispute Resolution 641. 
901 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 
7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., ‘Court-Connected Mediation in General 
Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 
641. 
902 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Hiltrop, J. M., ‘Factors 
Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The 
Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) (study 1); Kressel, K., ‘How Do 
Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio 
State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes 
of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The 
Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641.  

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7


269 
 

v. Be reported on by observers, 903 by disputants, 904 and/or by legal advisers905 (n = 47 

studies).  

 
903 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kressel, K., ‘How Do 
Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio 
State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: 
A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social 
Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-
Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ 
(2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects 
of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. 
L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The 
Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546.  
904 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, 
and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict 
Resolution Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and 
D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, 
USA, 1989) (study 2); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ 
(1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and 
Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. 
Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., ‘How Do Mediators Decide What 
To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute 
Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator 

 



270 
 

Non-mediator (disputant) research roles 

i. Report on all disputants (n = 16 studies);906 

 
Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); 
Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., and D. G. 
Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and 
Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Zubeck, J. 
M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting 
Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546.   
905 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Woodward, J. G., ‘Settlement 
Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
906 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) (study 
2); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the 
International Listening Association 74; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. 
Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: 
Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: 
Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, 
Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ 
(2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 

 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7


271 
 

ii. Report on the presenting dispute (n = 9 studies);907 

iii. Report on the mediator (n = 28 studies);908 

 
Mediation in Maine and Ohio Courts (Unpublished report, 1999); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
907 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Hiltrop, J. M., ‘Factors 
Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The 
Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) (study 2); Kimsey, W. D., R. M. 
Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 
12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., Dispute Resolution 
Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 
2007); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People 
and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., ‘Mediation and Adjudication in Small 
Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, 
R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641. 
908 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, 
and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict 
Resolution Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and 
D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, 
USA, 1989) (study 2); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ 
(1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and 
Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. 
Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., ‘How Do Mediators Decide What 
To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute 
Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator 
Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, 
T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. 

 

http://www.civiljustice.info/adreval/1/


272 
 

iv. Report on the mediation process (n = 21 studies);909 and 

 
Paper 7, available on <http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in 
Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., and D. G. Pruitt, ‘The 
Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social 
Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Zubeck, J. 
M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting 
Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
909 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Hiltrop, J. M., ’Factors Associated with Successful Labor Mediation’ in K. Kressel 
and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-
Bass, USA, 1989) (study 2); Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice 
and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. 
Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 
50(1) Journal of Social Issues 67; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A 
Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 
104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. Fry, L. Castrianno, J. 
Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and 
Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); 
Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ 
(1993) 17(3) Law and Human Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in 
Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Welton, G. 
L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The 
Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The 
Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the 
Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); 
Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
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v. Be reported on by mediators, 910 and/or by observers911 (n = 21 studies).912  

 
910 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989) (study 1); Mareschal, P. M., ‘What Makes Mediation Work? 
Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, 
‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation 
of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Shapiro, D., R. Drieghe, and J. Brett, 
‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Swaab, R. I., and J. Brett, 
Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International 
Association of Conflict Management, 2007); Wissler, R. L., Trapping the Data: An Assessment of Domestic 
Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected 
Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on 
Dispute Resolution 641. 
911 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation’ in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); McGillicuddy, N. B., G. L. 
Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ 
(1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, 
G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem 
Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. 
G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 
17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., and D. G. 
Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and 
Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
912 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt 
(eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) 
(study 1); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful 
and Unsuccessful Divorce Mediation’ in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ 
(2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An 
Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 
Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A 
Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 
104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Shapiro, D., R. 
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Non-mediator (legal advisers) research roles 

i. No self-reports; 

ii. Report on the mediator (n = 3 studies);913 

iii. Report on the disputants/clients (n = 2 studies);914 

iv. Report on mediation process (n = 3 studies);915 and 

v. Be reported on (0 studies). 

Non-participants (Observers) research roles 

i. No observer self-reports; 

ii. Report on mediator (n = 16 studies);916 

 
Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 
101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 
10 Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report 
prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-
Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 
2007); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and 
Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. 
B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict 
Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents 
and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine 
and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Zubeck, J. 
M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting 
Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
913 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Woodward, J. G., ‘Settlement 
Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
914 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012); Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern 
Illinois University Law Review 1. 
915 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, 
Monash University, October 2012). 
916 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kressel, K., ‘How Do 
Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio 
State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
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iii. Report on disputants (n = 11 studies);917 

iv. Report on presenting dispute (0 studies);918 

v. Report on mediation process (n = 2 studies);919 and 

vi. Be reported on (0 studies). 

 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: 
A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social 
Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-
Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ 
(2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects 
of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. 
L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The 
Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
917 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); McGillicuddy, N. B., G. L. 
Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ 
(1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, 
G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem 
Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. 
G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 
17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., and D. G. 
Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and 
Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
918 Although no observations included reports on the presenting dispute, a cluster that include observations 
have taken the nature of the dispute into account in their analysis. 
919 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their 
Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
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Figure 5.6. Mediator participants: whose data? 

 

Figure 5.6 shows that, for data about mediator participants, researchers were most reliant on 

information obtained from the non-mediator participants (ie disputants and their advisers). 

 

 

Figure 5.7. Non-mediator participants: whose data? 

 

Figure 5.7 shows that, for data about non-mediator participants (disputants), researchers 

were most reliant on information obtained from the disputants themselves. 
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Commentary 

Figures 5.6 and 5.7 show that researchers were most reliant on non-mediator participants for 

data about all mediation participants, and that they also relied heavily on mediator self-reports to 

obtain data about the mediators.  Obviously, the capacity of study participants is pivotal to the 

provision of the required information, emphasising researcher responsibility for appropriate 

allocation of research roles.  Additional complexities arise, and may influence data credibility, when 

participants are required to report on each other.   

The non-mediator participants are important in the selected studies: only two of the forty-

seven selected report not collecting data from or about them.920  Although seven of the selected 

studies report collecting research data only from mediator participants,921 five of those report that 

the mediator surveys and interviews included questions that solicited information about the non-

mediator participants.922   

According to the studies, researchers expect participants to provide significant amounts of 

detailed information about the mediation and the people in it.  The researchers themselves do not 

report having considered how difficult this might be, nor how participants’ capacity might be 

affected by how they are selected into the study, and by their experience in mediation and in 

 
920 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009); Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
921 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Mareschal, P. M., ‘What Makes Mediation Work? 
Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the 
ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator 
Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Swaab, R. I., Face First: Pre-
Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of Conflict 
Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
922 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Mareschal, P. M., ‘What Makes Mediation Work? 
Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the 
ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator 
Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Swaab, R. I., and J. Brett, 
Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International 
Association of Conflict Management, 2007). 
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research.  It is not apparent that researchers have taken participants’ different capacities into 

account when analysing the various datasets.  For example, some participants might have more 

mediation experience (and knowledge) than others in the same study.  Less knowledgeable 

participants may feel less comfortable when asked to report on detailed mediator behaviours with 

which they are completely unfamiliar, which is likely to affect the information they choose to include 

in their surveys and interviews.  While this is valuable data, it might also become “lost” during 

quantitative analysis.923 

5.4. Influence: Groups and repeat players  

5.4.0. Group effect 

Group effect is rarely considered in the selected studies and it is an area requiring further 

research to clarify how it might influence what happens in mediation, as well as any influence on the 

reliability of the research data on which mediation research relies. 

Group effect is a well-documented group setting behaviour where people’s tendency is to 

suppress their own views in deference to the majority views.924  Group effect has been shown to 

regulate our individual decision-making,925 strengthen our social cohesion,926 and often cause us to 

make decisions that reinforce the group’s interests while being contrary to our individual 

interests.927  Group effect can therefore influence what people report about group events in which 

 
923 Chapter Six considers the issue of “missing data”. 
924 Carey, M. A., and M. W. Smith, ‘Capturing the Group Effect in Focus Groups: A Special Concern in Analysis’ 
(1994) 4(1) Qualitative Health Research 123. 
925 Zheng, Y., and Xue, W., ‘Group Effect and Its Influence on Economic Decision-making Based on Brain Evoked 
Potential Analysis’ (2018) 16(5) NeuroQuantology 256.  
926 Reynolds, K. J., and N. R. Branscombe, Psychology of Change: Life Contexts, Experiences, and Identities 
(Psychology Press, Taylor and Francis, UK/USA, 2015). 
927 Flint, D., Perceptions of Procedural Justice: Group Polarization Effects (PhD Thesis, Rotman School of 
Management, University of Toronto, Canada, 2001); Reynolds, K. J., and N. R. Branscombe, Psychology of 
Change: Life Contexts, Experiences, and Identities (Psychology Press, Taylor and Francis, UK/USA, 2015). 
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they have participated.  People also take into account their own perception of their status in the 

group and censor their own views in deference to group members with perceived higher status.928   

One of the studies incudes a statistical check of its results intended to confirm there was no 

group effect influence on their research data. 929  However, group effect is likely to influence most 

aspects of mediation itself and of group-based data collection about it, including behaviour towards 

the mediator and other participants; behaviour towards the researcher; approaches to data 

collection activities; and interpretations of what occurred during a subject mediation.   

The influence of individual status in a group setting – known as ‘status differential’930 – is also 

relevant in many mediation research settings that involve high status individuals as study 

participants or as researchers.  For example, in a study where the mediator participant is a judge, 

how might that person’s status influence other mediation participants and the nature of the 

information they provide to researchers about the mediator and the mediation?  How might it 

influence how the researcher interprets and reports their own study results and findings? 

Group effect was first reported in the context of focus groups and is known to influence data 

collected in a focus group setting.931  Two of the selected studies report having collected data in 

several focus group settings and it is unclear what steps were taken to ameliorate the influence of 

group effect and maximise the scope and representativeness of data collection.932  The influence of 

group effect may also contribute to the effects of repeat players in mediation and in mediation 

 
928 Carey, M. A., and M. W. Smith, ‘Capturing the Group Effect in Focus Groups: A Special Concern in Analysis’ 
(1994) 4(1) Qualitative Health Research 123. 
929 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
930 Carey, M. A., and M. W. Smith, ‘Capturing the Group Effect in Focus Groups: A Special Concern in Analysis’ 
(1994) 4(1) Qualitative Health Research 123, 125. 
931 Carey, M. A., and M. W. Smith, ‘Capturing the Group Effect in Focus Groups: A Special Concern in Analysis’ 
(1994) 4(1) Qualitative Health Research 123. 
932 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 
2012). 
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research, particularly where the repeat players are all associated with institutionalised mediation 

programs and services. 

5.4.1. Mediation experience and repeat players 

In empirical studies of mediation, where participants are asked to report on what happened 

during a mediation, their information can be influenced by their levels of mediation experience and 

of knowledge about the process and the mediator’s role.  If participants have little or no experience 

or knowledge, they might have limited capacity to provide complex research data about the process 

and about the mediator.   

Although sixteen of the studies do not explicitly consider the influence of mediator and non-

mediator experience,933 six do acknowledge the important influence of mediator experience,934 and 

 
933 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Jones, T. S., ‘Lag Sequential 
Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation 
in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Karim, A. and D. 
Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, 
Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 
44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished 
report, 1992); Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-
Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and 
Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323. 
934 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, 
‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; 
Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209; Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-
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five acknowledge the important influence of non-mediator experience.935  Thirteen of the studies 

include mention of the experience of their mediator participants,936 and four mention the 

experience, and inexperience, of their non-mediator participants.937  

According to the studies, mediator participants in community-based and in divorce/custody 

contexts are likely to be less experienced than are mediator participants in the court-connected 

context.  For example, two community-based studies report that the mediator participants had 

 
Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 
2007); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ 
(1983) 32(4) Family Relations 557; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
935 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104. 
936 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); Welton, G. L., D. 
G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of 
Conflict Resolution 181; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in 
Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil 
Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
937 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., and T. Matruglio, Evaluating 
Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State 
Journal on Dispute Resolution 641. 
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between three months and six years’ mediation experience;938 one study reports its ‘professional’ 

mediator participants have more than ten years’ experience,939 while two court-connected studies 

report mediator participants having up to twenty years’ and twenty-three years’ experience 

respectively.940  One of the studies conducted in the labour/management context reports non-

mediator participants with over seventeen years’ experience in mediation,941 while a study for the 

divorce/custody context reports ‘inexperienced’ non-mediator participants.942  Almost 50% of the 

studies include a range of experienced non-mediator participants such as legal practitioners,943 

hospital representatives,944 insurance representatives,945 and union and management negotiators.946   

 
938 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Welton, G. L., D. G. 
Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of 
Conflict Resolution 181. 
939 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135, 135. 
940 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 
7, available on <http://www.civiljustice.info/med/7>. 
941 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94. 
942 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115, 124. 
943 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McEwen, C. A., An Evaluation of the 
ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Peeples2007; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
944 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
945 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
946 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
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Although the issue of experience is widely acknowledged in the studies, none of them 

describes taking levels of experience into account when considering participant research roles.   

Repeat players 

Associated with issues linked to experience are issues related to repeat players.  In the context 

of mediation research, repeat players are participants who have participated in mediation frequently 

enough to be familiar with the process and with the role of the mediator.  For example, when a 

study reports that non-mediator participants had ‘considerable’ mediation experience, they can be 

treated as repeat players.947  Non-repeat players’ non-existent prior experience and very limited 

awareness of the mediation process948 makes them readily influenced by the more experienced 

repeat players who are said to be very influential over general acceptance of mediation, and over its 

practice.949  It is recognised that repeat-players have much greater knowledge about ADR processes 

such as mediation, and greater familiarity with their usage, than do non-repeat players,950 and it is 

likely that this experience increases their influence.  For example, in one study, researchers describe 

mediations where the mediator reports that they have sufficient familiarity with participants and the 

disputes that they dispense with some components of the mediation process.951  The researcher 

 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Posthuma, R. A., A. 
Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting 
Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101. 
947 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641, 654. 
948 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
949 Global Pound Conference Series, Global Data Trends and Regional Differences (Report of Global Pound 
Conferences, 2018). 
950 Global Pound Conference Series, Global Data Trends and Regional Differences (Report of Global Pound 
Conferences, 2018). 
951 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3. 
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does not appear to take into account how such process changes (and the familiarity leading to them) 

might affect in-mediation behaviour, and perceptions of the mediator and of the mediation process, 

especially when the omitted component is a key data measure for the study.   

Repeat players have complex professional relationships that they may seek to protect into the 

future.  For example, they may wish to protect their relationship with mediators before whom they 

might interact in future; they may seek to protect their future dealings with each other; they may 

want to protect their ongoing access to the program or service within which the research study 

occurs; and they might want to protect any future professional dealings with the researchers.  

Although the potential effects of these issues on perceptions of impartiality are rarely considered,952 

they are also likely to influence what participants report to researchers about each other and about 

the mediation program/service.   

People’s repeat player status and their familiarity with the mediation process and other 

participants can influence their willingness to participate in mediation,953 it can influence their in-

mediation behaviour,954 their perceptions of the mediation process and of the mediator,955 and their 

assessment of any mediated outcomes.956  One of the selected studies describes highly experienced 

disputant representatives who are reported to have more influence in the mediation than does the 

mediator.957  This could be said to be a form of repeat player procedural power in which the repeat 

player’s influence dominates all process decision-making and in-mediation behaviour.  It has been 

 
952 For an example where they are considered, see Sourdin, T., Mediation in the Supreme and County Courts of 
Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>. 
953 Global Pound Conference Series, Global Data Trends and Regional Differences (Report of Global Pound 
Conferences, 2018). 
954 Rundle, O., ‘The Purpose of Court-Connected Mediation from the Legal Perspective’ (2007) 10(2) ADR 
Bulletin 28. 
955 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
956 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
957 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209. 
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suggested that repeat players may contribute to skewed outcomes,958 and that making repeat 

players the sole sample population for studies of mediation limits the credibility of research data959 – 

unless, of course, the study is an investigation of repeat player influence in mediation research.  

Legal practitioners can be recognised as repeat players in court-connected mediation,960 as 

can be some business and insurance representatives in commercial mediations.961  In the 

labour/management context, experienced union and management negotiators are repeat players.  

Mediators themselves can be repeat players; for example, where they are members of an 

institutional panel providing mediation services within or for that institution, or where they often 

are retained by the same disputants (or their legal advisers).962  Repeat player relationships and 

influences are multi-faceted and complex, and a worthwhile research topic in their own right.   

It could be said that researchers, too, are repeat players in certain contexts with which they 

are experienced and familiar.  For example, if a researcher has conducted more than one study in a 

particular setting,963 or where the study requires significant amounts of data collection at one site,964 

 
958 Menkel-Meadow, C., ‘Empirical Studies of ADR: The Baseline Problem of What ADR is and What it is 
Compared To’ in P. Cane, and H. Kritzer (eds), The Oxford Handbook of Empirical Legal Research (Oxford 
University Press, UK, 2010), available on <http://ssrn.com/abstract=1485563>. 
959 Sourdin, T., ‘Introduction’ (2011) 22 ADRJ 1. 
960 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641; Sourdin 2011; Sourdin, T., and T. Matruglio, 
Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Rundle, O., ‘The Purpose of Court-Connected Mediation From the Legal 
Perspective’ (2007) 10(2) ADR Bulletin 28; Rundle, O., ‘Barking Dogs: Lawyer Attitudes Towards Disputant 
Participation in Court-Connected Mediation of General Civil Cases’ (2008) 8(1) QUTLJJ 77. 
961 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
962 Menkel-Meadow, C., ‘Empirical Studies of ADR: The Baseline Problem of What ADR is and What it is 
Compared To’ in P. Cane, and H. Kritzer (eds), The Oxford Handbook of Empirical Legal Research (Oxford 
University Press, UK, 2010), available on <http://ssrn.com/abstract=1485563>. 
963 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Karim, A. and D. Dilts, ‘Determinants of Mediation 
Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. 
Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 
105; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the 
Department of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; 
Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>. 
964 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3. 
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she or he is likely to become familiar and experienced in that setting – and the mediators and non-

mediators in that setting are likely to become familiar with the researcher, as well as with the 

researcher’s approaches and preferences.  If a researcher conducts a study of significant duration,965 

she or he is likely to become familiar with the setting and its population -and vice versa.  All these 

situations are likely to affect the study through the social desirability effect.966  The social desirability 

effect (or bias) occurs when research participants provide research information and survey 

responses that they perceive are preferred by the researcher.967  There are likely to be high levels of 

social desirability effect among participants in many of the selected studies.968 

One issue that appears in many of the studies is that of the institutional mediator – the 

mediator who is a long-term employee in a specific program or service, or a mediator who appears 

so often in a specific context that she or he is identified with that context.  Such mediators have 

been called ‘embedded’ and the situation is typified by strong cross-influences between repeat 

mediators and the repeat players who appear in their mediations.969  Embedded mediators may be 

influenced by the institution itself and by wanting to protect their future work.   

5.4.2. Control groups 

Control groups are included in the classic model of empirical research and involve 

incorporating an extra parallel group of study participants (the control group) who do not experience 

the intervention being examined.  Study participants are randomly assigned to the control group or 

the experimental group and the control group is intended to provide objective confirmation of the 

 
965 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67. 
966 Social desirability effect, or bias, I considered in some detail in Chapter Seven. 
967 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 201), 6. 
968 Chapter Seven includes a review of the social desirability effect and its potential influence within mediation 
research. 
969 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709, 734. 
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intervention’s effects on the experimental group.970  The so-called ‘justice principle’ raises the 

ethical appropriateness, or fairness, of denying study participants access to a potentially helpful 

intervention.971  For example, in the context of mediation research, a control group may be denied 

access to mediation services.  Apart from the issue of fairness, another significant disadvantage to 

using control groups is their reported misuse by researchers (in a research context other than 

mediation) who purposely select control group members to enhance the magnitude of a study’s 

reported effects.972  

The use of control groups in two of the studies973 does not appear to have influenced the 

selection of mediator and non-mediator participants or researcher choice of data collection 

methodologies, both of which are the focus of this systematic appraisal.  Therefore, control groups 

as research design components are not included in the appraisal.    

 

5.5. Conclusion 

This chapter reports on an appraisal of the selected studies in terms of their mediator and 

non-mediator participants, including how they were selected, and the research roles to which they 

were allocated.  The appraisal has taken into account that access to mediator and non-mediator 

participants in any empirical study of mediation is likely to be limited by what is reasonable and 

feasible in that study’s context.   

 
970 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Maruyama, G., and C. 
S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014). 
971 Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014), 62. 
972 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Cognitive Constraints to 
Improve Research: The 47th Sir Frederick Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental 
Psychology 1; Sayo, A., R. G. Jennings, and J. D. van Horn, ‘Study Factors Influencing Ventricular Enlargement in 
Schizophrenia: A 20 Year Follow-Up Meta-Analysis’ (2011) 59(1) NeuroImage 154. 
973 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>. 

http://www.civiljustice.info/med/7


288 
 

The appraisal findings show that little is known about the study participants, yet, for the 

researchers, they are important sources of research data.  It is not clear that the participants are 

always suited to the purpose of the study in which they are involved, nor that they always have the 

knowledge and experience to be able to provide the information required by the researchers.  

Ultimately, where a study is reliant on its participants providing specific data that contributes to 

quantitative analysis, and those participants may not have the knowledge of experience for 

providing it, the data they do provide may have limited credibility, and so affect the reliability of the 

reported study findings.   

The study participants appear to have been influenced by a range of factors that are likely to 

have affected their choice to participate in the studies, their in-mediation behaviours, and the 

nature of the research data they subsequently provided.  Their varying levels of knowledge, 

experience, and capacity is likely to influence how they perceived the subject mediations, how they 

perceived their roles in the studies, and how they perceived the researchers.  

There are many alternative approaches to empirical research that aim to overcome the 

limitations created by the participant selection methodologies appraised in this chapter.974  One 

approach seeks participant involvement early in the study’s development, when they can assist with 

developing the study purpose and its design.  Participatory action research (PAR) is a recognised 

approach in which study participants are treated as co-researchers, or collaborators.975  They are 

part of the research team and help design, conduct, and assess studies.  Dispensing with objectives 

and methodologies defined only by the researcher (and funder/s) also allows studies to avoid some 

of the complex power differentials and ethical problems that can affect the reliability of results and 

findings reported in traditional empirical studies.976  In particular, mediators have the professional 

 
974 Chapter Eight explores alternative approaches and methods for investigating what happens during 
mediation.  
975 Carpenter, D., ‘Ethics, Reflexivity and Virtue’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
976 Harley, A., and J. Langdon, ‘Ethics and Power in Visual Research Methods’ in R. Iphofen and M. Tolich (eds), 
The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
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capacity – and practical interest – to work with researchers on studies that will improve their 

practice, and the services they provide for disputants.   

Chapter Six includes Part Two of the appraisal and considers the data collection methods that 

are described in the selected studies. 
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Chapter Six: The data 

Reporting on Part Two of the systematic appraisal, this Chapter considers the collection of 

research data as described in the 47 selected studies with a specific focus on data collection 

methods and procedures.  The data collection methods described in the selected studies include 

any, and combinations of, self-administered written self-reports (ie surveys and questionnaires); 

interviews (face-to-face, and by telephone); observations (live observations, video-recordings, and 

audio-recordings); and the extraction of data from court and program records.  The methods are 

appraised in terms of their suitability for purpose; their contributions to the credibility, reliability, 

and justifiability of the studies’ reported findings; their potential contribution to the consistent 

positive findings that are reported in the studies; and their contribution to increased understanding 

about mediator effectiveness.   

In this Chapter, there is also consideration of the methodological limitations noted by the 

researchers themselves, and the potential effects of those limitations on the studies as well as how 

the limitations reveal missing research data and expose the effects that coding schemes can have on 

research data. 

6.0. Context, aims, and findings977 

Context 

The findings reported in Part One of the systematic appraisal relate to the suitability, 

appropriateness, and capacity of study participants, as described in the selected studies.978  In 

summary, the conclusions reached in Chapter Five are that the mediator and non-mediator 

participants have varied capacity and ability to provide relevant research data; that those varied 

capacities may not have been taken into account by researchers when allocating research roles; and 

 
977 See Chapter Two for a description of the systematic appraisal methodology that has contributed to the 
analysis reported in Chapters Five, Six, and Seven. 
978 See Chapter Five. 
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that study participants have been selected from a limited range of sample populations, with very 

little consideration, or analysis of the effects of, population diversity in terms of ethnicity, gender, or 

socio-economic status.   

This Chapter contributes to the appraisal aims by examining the choice and application of the 

data collection methods that are described in the selected studies, including their contribution to 

the credibility, reliability, and justifiability of the reported study findings.  In addition, there is 

exploration of what the researchers required of study participants in terms of the collection of 

research data: what they were asked to do, and the research data they were required to provide 

(about themselves, about each other, about the mediation process, and about the mediator). 

6.0.0. Aims and key findings 

The analysis is designed to establish the credibility of research data and the reliability of research 

findings reported in the selected studies.  There are five key findings resulting from the analysis. 

1. The research data in the selected studies has limited credibility, affecting the reliability 

of the research findings reported in the studies; 

2. Data collection in the studies relies on methods whose credibility and reliability have 

long been questioned in the mediation field as well as in other fields of research; 

a. Use of such methods is widespread among the 47 selected studies; 

b. Around half the studies acknowledge the limitations of the data collection 

methods that are used; 

3. The limitations of the methodologies limit their suitability for the subject studies and for 

study participants;  

4. The researchers often appear not to have considered how the methodological 

limitations might have affected the quality of research data, nor do they appear to have 
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taken those effects into account when interpreting the research data and reporting 

their study results; and 

5. The limitations in terms of data collection are sufficiently widespread in the studies to 

suggest there are likely to be systemic issues constraining how research data is 

collected in empirical studies of mediation. 

6.0.1. Methodology  

This Chapter includes reference to material such as the methodological limitations 

acknowledged by researchers, “missing data”, and the use of coding schemes for the organisation 

and analysis of research data. 

It is important to note that many of the studies report using more than one source of data, 

more than one data collection methodology, and seek more than one type of data (eg data about 

mediator participants and data about the mediation process and data about the presenting dispute).  

Consequently, data totals do not equal the total number of studies for all analysis outcome (ie 47).979  

A small number of studies describe having used a range of data collection methodologies, though 

without all data being treated as research data.  This analysis includes only identified research data.   

Nine of the studies are conducted in the labour/management context in which disputant 

representatives (such as repeat players) attend mediation in place of the actual disputants.980  

 
979 One study describes relying on observational data collected in an apparently ad hoc way, using video-
recordings and live observations, though without clear differentiation of numbers for each, nor how either 
data collection process was carried out: Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557. 
980 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Posthuma, R. A., A. 
Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting 
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Although participant repeat player status has been considered in Chapter Five, in this Chapter, it is 

often more practical to treat the non-lawyer representatives as disputants.  Where it is considered 

relevant to the analysis, clear differentiation is made between disputants and union/management 

representatives. 

Terms and concepts 

As is reported elsewhere in this thesis, the researchers in the forty-seven studies do not 

consistently and clearly differentiate the mediation process which they describe investigating or the 

varying roles and activities of the mediator participants, 981 and their data collection methods 

sometimes mingle the two concepts.   This Chapter reports on analysis of data collection 

methodologies (ie not on study results), and , for the purposes of the analysis, where researchers 

claim to have sought research data about, say, the participating mediators, or where they have 

asked participants to provide information about participating mediators, that data is accepted as 

being a methodology related to collecting data about participating mediators even where the results 

might have been more relevant to the mediation process. 

Unfortunately, more than a third of the researchers do not report clearly or consistently about 

their study timeframes.982  The period of data collection can be expected to have some effect on 

 
Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101. 
981 See Chapter Three and Chapter Four. 
982 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Goldberg, 
S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 
26(8) Alternatives to the High Cost of Litigation 149; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, 
‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; 
Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kressel, K., ‘How Do 
Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio 
State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional 
Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Peeples, R., C. Harris, and T. 
Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice 
Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. 
Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem 
Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. 
G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 
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participants and the data they provide.  For example, when data is collected over an extended 

period (say two or more years)983 the researchers and their project may become more familiar to 

participants, with the potential for earlier participants to be influenced by the researchers in ways 

that are different from the ways in which later participants might be influenced, potentially creating 

differences between the data collected early in the study and the data collected later that are not 

attributable only to people’s mediation experience.  None of the 47 studies describes either 

recognising or allowing for such temporal influences.   

From time to time, this Chapter illustrates various points by including relevant examples from 

the studies.  There may be more references to examples from some studies than from others simply 

because some studies happen to include more relevant examples; other studies may appear less 

frequently because they include fewer examples. 

6.1. Collecting the data 

Overview 

As was noted in Chapter Five, despite there being a wide range of qualitative approaches and 

methods that could be appropriate for investigating both what happens during mediation, and what 

mediators do and say, the selected studies have relied on relatively narrow options for data 

 
17(3) Law and Human Behavior 313; Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of 
Applied Psychology 54; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, N. 
B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323 (partial = # months of collection, not which year); Woodward, J. G., ‘Settlement Week: Measuring 
the Promise’ (1990) 11 Northern Illinois University Law Review 1 (mentions two Settlement Weeks, but not 
which was evaluated – or both); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
983 For example, see Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs 
the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67. 
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collection.984  While the options they have chosen produce readily quantifiable data, they cannot 

produce rich, in-depth data about what happens during mediation, and about participants’ 

mediation experience.   

Four of the studies do include extensive descriptions of their research methodologies and 

their data collection methods,985 including having collated available relevant best practice examples 

to inform the design of their survey instruments.986   

Part Two of the appraisal shows that, in the selected studies, researchers use any of four data 

collection methods (self-administered written surveys, interviews, observations, court/program 

records, and any combination of those four) to collect information from and about study 

participants.  The information they seek can be categorised into five dimensions of mediation (listed 

in descending order of frequency): 

• Mediator in-mediation behaviour (ie what the mediator said and/or did during the 

subject mediation);  

• Disputant in-mediation behaviour (ie what the disputants said and/or did during the 

subject mediation); 

• The mediation process, including any outcomes achieved;  

• The presenting dispute; and 

• Levels of satisfaction with the process, with the mediator, and with the outcomes 

achieved. 

 
984 Chapter Seven includes a targeted review of influences and constraints on mediation research. 
985 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report 
prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin; Sourdin, T., and T. Matruglio, Evaluating 
Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>. 
986 Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/med/7
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Given the inclusion criteria for this thesis, it is notable that 96% (45) of the forty-seven studies 

do report having sought information about the mediators’ in-mediation behaviour.987   

Researchers report using single sources of research data (eg only mediator participants, or 

only non-mediator participants, or only observations), as well as multiple sources of data (eg 

obtaining data from mediator and non-mediator participants, or from non-mediator participants and 

observers, or from mediator participants and from non-mediator participants and from observers).  

It is not known if participants in all multi-source studies were aware that data would be collected 

from more than one source, nor how that knowledge might have influenced the information they 

chose to provide. 

Twenty-two studies report obtaining research data from single sources (mediator participants, 

or non-mediator participants, or observations),988 and twenty-five from multiple sources (mediator 

 
987 Two of the studies do not report explicitly seeking information about mediator participants; however, they 
both report results that include research data about mediators: Sourdin, T., Dispute Resolution Processes for 
Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Thoennes, 
N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 
41(2) Journal of Social Issues 115. 
988 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Jones, T. S., ‘Lag Sequential 
Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation 
in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Karim, A. and D. 
Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of 
Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. 
Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ 
(1993) 7(1) Journal of the International Listening Association 74; Mareschal, P. M., ‘What Makes Mediation 
Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation 
of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Peeples, R., C. Harris, and T. Metzloff, 
‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 
2007(1) Journal of Dispute Resolution 101; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, 
‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 
94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in 
Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Swaab, R. I., Face First: Pre-Mediation Caucus and Face 
in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
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and non-mediator participants; mediator participants and observations; non-mediator participants 

and observations; mediator and non-mediator participants and observations; mediator and non-

mediator participants and observations and non-participants).989   

 
(Meetings Paper, International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of 
Applied Psychology 54; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process 
and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Woodward, J. G., ‘Settlement Week: 
Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
989 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Hiltrop, J. M., ‘Factors 
Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The 
Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Kochan, T. A., and T. Jick, ‘The 
Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict 
Resolution 209; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going 
On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. 
McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. 
B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and 
Human Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator 
Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in 
Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., and D. G. Pruitt, ‘The 
Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social 
Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. 
Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of 
Conflict Resolution 546.  

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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More researchers report relying on data collected from non-mediator participants than from 

any other source.  Thirty-two studies report having collected research data from non-mediator 

participants, either alone, or in combination with other data sources; twenty-five studies report 

having collected research data from mediator participants either alone or in combination with other 

sources;990 and twenty studies report having collected research data from observations, either alone 

or in combination with other sources.991   

 
990 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: 
A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt 
(eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; 
Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Mareschal, P. 
M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; 
McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); McGillicuddy, 
N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different 
Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales 
Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The 
Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) 
Conflict Resolution Quarterly 261; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal 
of Applied Psychology 54; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., Trapping the Data: 
An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, 
R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. 
Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of 
Conflict Resolution 546. 
991 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
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6.1.0. Data collection methods   

The 47 studies include descriptions of four data collection methods: self-administered written 

surveys, interviews, observations, and any combination of those three.   

I. Data collection from self-administered written surveys 

72% (n = 34 studies) include self-administered written surveys as at least one data collection 

method;992 59% of those describe collecting research data only from self-administered written 

surveys (n = 20 studies).  

 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential 
Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation 
in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kressel, K., ‘How 
Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) 
Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: 
A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social 
Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-
Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. 
G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and 
Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ 
(2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their 
Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation 
Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology 
Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. 
A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 
3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
992 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
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i. Research data collected only from self-administered surveys (n = 20 studies)993  

 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, 
and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict 
Resolution Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful 
and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., 
‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Hiltrop, J. 
M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation 
Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, A. and D. 
Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of 
Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. 
Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ 
(1993) 7(1) Journal of the International Listening Association 74; Kressel, K., ‘How Do Mediators Decide What 
To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute 
Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. 
Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; 
Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial 
Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the 
Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law 
Review 75; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Posthuma, R. A., A. 
Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting 
Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and 
J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, ‘Predicting 
Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) 
Conflict Resolution Quarterly 261; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal 
of Applied Psychology 54; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, 
and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict 
Resolution 181; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
993 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Goldberg, S. B., and M. L. Shaw, ‘Further 
Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High 
Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State 
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a. Surveys of non-mediator participants (disputants) (n = 6 studies);994  

b. Surveys of mediator participants (n = 5 studies);995  

c. Surveys of disputant advisers (n = 3 studies);996  

 
Journal on Dispute Resolution 105; Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa 
Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator 
Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. 
M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ 
(1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, 
Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 
44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished 
report, 1992); Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. 
Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, 
T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. 
Paper 7, available on <http://www.civiljustice.info/med/7>; Swaab, R. I., and J. Brett, Caucus with Care: The 
Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied 
Psychology 54; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
994 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Karim, A. and D. Dilts, ‘Determinants of Mediation Success 
in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, 
W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental 
Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator 
Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International 
Listening Association 74; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94. 
995 Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished 
report, 1992); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation 
Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); 
Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
996 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: 
An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute Resolution 105; Woodward, J. G., ‘Settlement 
Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
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d. Surveys of non-mediator participants (disputants) and mediator participants (n = 

5 studies);997 and 

e. Surveys of non-mediator participants (disputants and advisers) and mediators (n 

= 1 study).998  

ii. Research data collected from self-administered surveys and from observations (n = 5 

studies).999 

iii. Research data collected from self-administered surveys and from interviews (n = 3 

studies).1000 

iv. Research data collected from self-administered surveys and from focus groups (n = 1 

study).1001  

 
997 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the 
Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law 
Review 75; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 
(2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wissler, R. L., Trapping the 
Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999). 
998 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
999 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218 (mediator 
and disputants); Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on 
Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104 (mediator 
and disputants); Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389 (mediator and disputants); 
Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ 
(1987) 13(1) Personality and Social Psychology Bulletin 123 (disputants); Welton, G. L., D. G. Pruitt, and N. B. 
McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 
181 (mediators and disputants). 
1000 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989) 
(mediator interviews and disputant surveys); Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009) 
(mediator X both); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence 
of People and Process’ (1985) 41(2) Journal of Social Issues 115 (disputants only). 
1001 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/> (both data 
collection methods for mediators and disputants and advisers). 
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v. Research data collected from self-administered surveys and from interviews and from 

observations (n = 6 studies).1002 

Thirteen studies report using data collection methods other than self-administered written 

surveys for data collection.  Four report using only observations (live observations and audio-

recordings);1003 five report using only interviews;1004 four report using a combination of interviews 

and observations (all are live observations);1005 and one reports using a combination of interviews 

and focus groups.1006 

There are no discernible contextual trends in the use of self-administered written surveys. 

 
1002 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709 (mediator and disputants); Kressel, 
K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ 
(1994) 50(1) Journal of Social Issues 67 (mediator/researchers + disputants); Kressel, K., T. Henderson, W. 
Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution 
Quarterly 135 (mediator and disputants); McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles 
and Roles’ (1983) 32(4) Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261 (mediators and disputants). 
1003 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3. 
1004 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323. 
1005 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. 
G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1006 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012). 
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Figure 6.1. shows that studies have relied more on survey data collected from disputants1007 

(including from both mediators and disputants1008) than from other study participants, including 

mediators,1009 and legal advisers.1010  

 
1007 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Gale, J., R. L. Mowery, M. S. Herrman, 
and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict 
Resolution Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and 
D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, 
USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) 
Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and 
Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. 
McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation 
Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and 
Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kressel, K., 
‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 
28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. 
P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style 
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Figure 6.1. Data collection using surveys.   

 

II. Research data collected from observations (including live observations, audio-recordings, and 

video-recordings) 

Survey data collected
from disputants (n = 24)

Survey data collected
from mediators (n = 22)

Survey data collected
from mediators and
disputants (n = 12)

Survey data from legal
advisers (n = 3)
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40% (n = 19 studies) include observational reports as at least one research data collection 

method.1011 1012 Eighteen collect research data about mediator and non-mediator participants, while 

one study reports collecting observational data only about mediator participants.1013 

i. Research data collected only from observations (n = 4 studies)1014  

 
1011 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
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a. Research data collected from live observations (n = 2 studies);1015 

b. Research data collected from audio-recordings of subject mediations (n = 2 

studies);1016 and  

c. No studies report collecting research data only from video-recordings; 

ii. Research data collected from observations and from surveys (n = studies). 1017  

iii. Research data collected from observations and from interviews (n = 4 studies). 1018  

iv. Research data collected from observations and from surveys and from interviews (n = 6 

studies). 1019  
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Fourteen of the nineteen observational studies conducted their own observations, and five 

did not. 1020  The five used data that had been collected as part of a previous study.1021  

Commentators have raised concerns about the re-use and re-analysis of mediation data collected for 

a different purpose in a previous study.1022 

A limitation of observational studies is the potential for the observer, or the recording 

equipment, to influence participant in-mediation behaviour.  For example, study participants are 

likely to be aware of note-taking observers seated in the mediation room; they are also likely to be 

conscious of recording equipment in the mediation room – in particular if it is activated by the 

mediator.1023  Only one of the studies considers these influences, noting its potential effect on 

mediator choice of whether to activate the recording equipment for their own mediation session.1024   

Contextual analysis – observational data collection 

Observation of mediation can be claimed to be the most effective way of collecting data 

collection about mediator effectiveness, although with attendant time and resource costs.1025  The 
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USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The 
Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., 
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Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1021 Another of the selected studies reports having re-analysed data collected in a previous study; however, the 
data was originally collected from self-administered written surveys [see Henderson, D. A., ‘Mediation Success: 
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context in which observations appear most frequently are in studies of simulated mediation, 

conducted within a university setting.  The second most prevalent use of observational studies is in 

each of the family/divorce/custody, court-connected, and community-based contexts.   

• Four studies conducted using simulated mediations describe collecting at least part of 

their research data from their own observational reports;1026  

• Three studies conducted in the court-connected context describe collecting at least part 

of their research data from observational reports;1027  

• Three studies conducted in the community-based context report collecting at least part 

of their research data from their own observational reports;1028 and 

• Three studies conducted in the family/divorce/custody context report collecting at least 

part of their research data from their own observational reports.1029  
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The studies conducted in the labour/management context do not include any data collection 

from observational reports, nor does the single study conducted in the construction/business 

context.  
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Figure 6.2. Observational data collection 

 

Figure 6.2. shows all twenty studies that include some form of observational reporting as part 

of their collection of research data.  Audio-recordings only (n = 2 studies);1030 live observations only 

(n = 2 studies);1031 audio-recordings + surveys (n = 1 study);1032 video-recordings + surveys (n = 3 

 
1030 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ 
(1985) 10 Mediation Quarterly 55. 
1031 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Wall, J. A., Jr, and S. 
Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
1032 Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ 
(1987) 13(1) Personality and Social Psychology Bulletin 123. 
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studies);1033 live observations + surveys (n = 2 studies);1034 live observations + interviews n = (4 

studies);1035 live observations + surveys + interviews (n = 1 study);1036 live observations + video-

recordings + interviews) (n = 1 study);1037 live observations + audio-recordings + surveys + 

interviews (n = 3 studies);1038 observational data not included for data analysis purposes, and not 

included in this Figure.  (n = 1 study).1039 

III. Research data collected during interviews 

36% (n = 17) include interviews (face-to-face and/or by phone) as at least one data collection 

method.1040  These studies and the varying approaches are set out below. 

 
1033 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Gale, J., R. L. Mowery, M. S. 
Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) 
Conflict Resolution Quarterly 389. 
1034 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
1035 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. 
G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1036 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104. 
1037 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557. 
1038 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135. 
1039 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
1040 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989) (study 1); Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. 
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i. Research data collected only from interviews (n = 5 studies)1041  

a. Interviews of mediator participants (n = 1 study);1042 

b. Interviews of non-mediator participants (n = 3 studies);1043 and 

c. Interviews of mediator and non-mediator participants (n = 1 study).1044  

ii. Research data collected from interviews and from self-administered surveys  

a. Interviews of mediators and surveys of non-mediators (n = 1 study);1045 and  

 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. 
McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. 
B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and 
Human Behavior 313; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes 
(Presentation, Annual Association of Conflict Management Conference, June 2009); Vanderkooi, L., and J. 
Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; 
Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside 
Courts (ACJI, Monash University, October 2012); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in 
Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., 
Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; 
Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
1041 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2 (disputants); Kochan, T. A., and T. Jick, ‘The Public 
Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 
209 (M and D); Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007) (disputants); Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115 (disputants); Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process 
and Case Characteristics’ (1995) 29(2) Law & Society Review 323 (disputants). 
1042 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209. 
1043 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution 
Research Centre, La Trobe University, 2007); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323. 
1044 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ 
(1978) 22(2) The Journal of Conflict Resolution 209. 
1045 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989). 
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b. Surveys and interviews of mediators (n = 1 study).1046  

iii. Research data collected from interviews and from observations 

a. Interviews of mediators and non-mediators, and observations (n = 2 studies);1047  

b. Interviews of non-mediators, and observations (n = 2 studies);1048 and  

c. Interviews of mediators, and observations (n = 1 study).1049  

iv. Research data collected from interviews and from observations and from self-

administered surveys (n = 6 studies)1050  

a. Interviews and surveys of mediators, interviews of non-mediators, and 

observations (n = 1 study);1051  

 
1046 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009). 
1047 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313. 
1048 Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1049 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709. 
1050 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67 (mediator surveys and interviews, and disputant 
interviews); Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator 
Style’ (2012) 30(2) Conflict Resolution Quarterly 135 (mediator surveys and interviews, and disputant surveys); 
Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709 (mediator interviews and surveys, 
and disputant interviews and surveys); McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104 (mediator and disputant surveys, disputant interviews); Vanderkooi, L., and J. Pearson, 
‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557 
(mediators); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261 (mediator interviews and disputant surveys). 
1051 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67. 
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b. Interviews and surveys of mediators, surveys of non-mediators, and observations 

(n = 1 study);1052  

c. Interviews and surveys of non-mediators, interviews of mediators, and 

observations (n = 1 study);1053  

d. Interviews of mediators, surveys of non-mediators, and observations (n = 1 

study);1054 and  

e. Interviews and surveys of mediators, and observations.1055  

v. Research data collected from interviews and from focus groups (n = 1 study).1056   

vi. Research data collected from surveys either ‘self-administered’ or ‘administered by 

phone’ (n = 1 study).1057  

Interview format  

Of the seventeen studies that describe collecting research data during participant interviews, 

five are described as being conducted face-to-face, 1058 and five are described as being conducted by 

 
1052 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135. 
1053 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104. 
1054 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261. 
1055 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557. 
1056 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012) (disputant interviews and mediator focus groups). 
1057 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115, 118 (disputants). 
1058 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: 
Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, 
N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
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phone. 1059 Two studies describe collecting data in interviews conducted face-to-face and by 

phone.1060  Five of the seventeen studies do not specify how their interviews were conducted. 1061   

IV. Research data collected from court/program records 

 
1059 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2 (mediators); McGillicuddy, N. B., G. L. Welton, and 
D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) 
Journal of Personality and Social Psychology 104; Sourdin, T., Dispute Resolution Processes for Credit 
Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Thoennes, N. A., 
and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) 
Journal of Social Issues 115; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of 
Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323. 
1060 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67 (mediator face-to-face, disputants by phone); Pruitt, D. 
G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 
17(3) Law and Human Behavior 313 (mediators by phone; disputants face-to-face immediate post-mediation 
and by phone 4-8 months later). 
1061 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 
22(2) The Journal of Conflict Resolution 209; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Swaab, R. I., Face First: Pre-Mediation Caucus and 
Face in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 
2009); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261. 
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Thirteen studies report accessing court or program records from which the researchers collect 

research data.1062 1063 All report using the data in combination with other collection methods (ie 

none report relying solely on data obtained from court or program records).  

• Eight of the thirteen studies describe using court/program/service records to obtain 

similar information about subject cases, including any of: court/action dates; the nature 

of the dispute/case; representation; basic demographics and information about 

mediator and non-mediator participants; types of resolution processes; resolution 

outcomes; and so on;1064 

 
1062 Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kressel, K., E. A. 
Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 
50(1) Journal of Social Issues 67; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., R. S. 
Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law 
and Human Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, 
Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: 
Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, 
Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What 
We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Woodward, J. 
G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1; Zubeck, J. 
M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting 
Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1063 One study is not included among those that describe using court/program records for collecting research 
data because, despite including the terms of mediated agreements in its research data, the researchers do not 
clearly describe how they accessed those terms of agreement (McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104).  
1064 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; McEwen, C. A., An Evaluation of the ADR Pilot Project: 
Final Report 1 (Unpublished report, 1992); Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Wissler, R. L., ‘Court-Connected Mediation in General Civil 
Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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• Three of the thirteen studies describe obtaining from court-program/service files 

detailed information about the final terms of agreement reached during the 

mediations, and including the information as a key analysis measure;1065 and 

• One of the thirteen studies describes using court/program/service records to obtain 

research data about the ‘success rate’ of mediator participants, as well as the names 

and contact information about potential study participants.1066   

One of the thirteen studies describes accessing “records” of mediated agreements obtained 

during simulated mediations, which the researchers subsequently include in their data analysis of 

disputant behaviour change. 1067 

Contextual trends – court-program records 

It is not surprising that court/program records are included most frequently in the studies that 

are evaluations of the mediation programs and services whose records the researchers access (six 

studies, of which five are evaluations of court-connected programs/services1068).1069  The next most 

 
1065 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. 
Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) 
International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, 
and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) 
Journal of Conflict Resolution 546. 
1066 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94, P 99. 
1067 Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation 
Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74. 
1068 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, 
T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. 
Paper 7, available on <http://www.civiljustice.info/med/7>; Woodward, J. G., ‘Settlement Week: Measuring 
the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
1069 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 

 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
http://www.civiljustice.info/adreval/1/
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frequent use of court-program records is by three studies conducted in the community-based 

context (all using the same single dataset),1070 followed by one study conducted in the 

family/divorce/custody context,1071 and one in the labour/management context.1072 

 

Figure 6.3. Mode of data collection 

 

Figure 6.3. shows the proportion of articles that describe data collection that includes survey 

responses;1073 includes observations (live observations, video-recordings, and audio-recordings) 

 
<http://www.civiljustice.info/med/7>; Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 
Northern Illinois University Law Review 1. 
1070 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
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includes interview responses;1074 and includes data collected in focus groups and case 

conferences.1075  It represents a summary of the analysis of data collection methods described in the 

selected studies, and shows that the researchers have made more use of research data collected 

from self-administered written surveys than from any of the other data collection methods.  

6.1.1. Data topics 

The analysis in this Chapter suggests that non-mediator participants are required to provide 

more information than mediator participants, and, arguably, more complex information.  Figure 6.4. 
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(below) shows the relative frequency with which the researchers collect specific research data from 

the various participants in mediation.   

 

 

Figure 6.4. Respondent identity and focus area.   

 

Figure 6.4. depicts the proportions of research data collected from the different participants 

(and observers), and the general nature of the data.  In summary, research data is collected from 

disputants about: mediators (n = 29 studies);1076 about disputants themselves (ie self and each other, 
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n = 17 studies); 1077 the dispute (n = 11 studies);1078 and about the mediation process, including 

perceptions of fairness and satisfaction (n = 22 studies).1079  Research data is collected from 
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mediators about: mediators (n = 22 studies);1080 disputants (n = 15);1081 the dispute (n = 3);1082 and 

about the mediation process (n = 13 studies). 1083  Research data is collected from observations 
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about: mediators (n = 19);1084 disputants (n = 12);1085 the dispute (0 studies); and about the mediation 

process (n = 9).1086  Data is collected from legal advisers about: mediators (n = 5);1087 disputants (n = 

2);1088 the dispute (n = 2);1089 and about the mediation process (n = 4 studies).1090   
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The next sections provide more detail about the analysis data. 

In the 47 studies, the researchers describe obtaining information about five dimensions of the 

mediation process, including the process itself. 

I. In-mediation behaviour of mediator participants; 

II. In-mediation behaviour of non-mediator participants; 

III. The mediation process (including any outcomes achieved); 

IV. Participant perceptions of fairness and satisfaction; and 

 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
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V. The presenting dispute. 

I. In-mediation behaviour: mediator participants1091  

Of the 47 studies, 96% (n = 45) report collecting research data about the in-mediation 

behaviour of the mediator.  Two studies do not report collecting this data.1092 

i. 69% (n = 31 of 45) report collecting the research data from non-mediator participants 

(disputants and disputant advisers) using self-administered written surveys1093  
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1093 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
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(Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 

 

http://www.civiljustice.info/adreval/1/


332 
 

a. Research data collected from disputants (n = 27 studies);1094  
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b. Research data collected from disputant advisers (n = 2 studies);1095 and  

c. Research data collected from disputants and from disputant advisers (n = 1 

study).1096  

ii. 58% (n = 26 of 45) report collecting the research data from mediator participants using 

surveys, interviews, and focus groups1097   
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a. Research data collected from mediator self-administered surveys (ie written self-

reports) (n = 13 studies);1098 

b. Research data collected during mediator interviews (ie oral self-reports) (n = 6 

studies);1099 

c. Research data collected during mediator interviews and from mediator self-

administered surveys (ie written and oral self-reports) (n = 5 studies);1100 and 
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d. Research data collected during mediator focus groups (ie collective oral self-

reports) (n = 2 studies).1101 

iii. 37.7% (n = 17 of 45 studies) report collecting the research data from observational 

reports.1102 
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Of the 17 studies that report collecting research data using observations, nine describe using 

live observations,1103 three describe using audio-recordings,1104 and three describe using video-

recordings.1105  Two studies report using both audio-recordings and video-recordings,1106 and one 

study reports using both video-recordings and live observations.1107 

Three of the selected studies report using observational methods as part of their 

investigation; however, none of the three reports using the observations to collect research data 

about any participant’s in-mediation behaviour.1108  In the three studies, one describes the 

observational data being used to confirm achievement of a mediated agreement, an outcome 
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measure that is included in the data analysis.1109  The other two report that the observations were 

used to confirm mediator practice was compliant with organisational mediation policy,1110 and to 

confirm “mediator” skills uptake in preparation for simulated mediations.1111  In neither of the latter 

two studies, do the researchers report including observational data in their data analysis.1112   

Of the 17 studies that do collect data about in-mediation behaviour, only two report 

considering any nonverbal interactions/behaviour.1113  Data described in the remaining 15 are reliant 

on reports of verbal behaviour only (ie notes and transcripts of what was said by the mediator and 

non-mediator participants).1114   

Of the studies that describe using observational research data, fifteen also describe the 

application of coding schemes in their data analysis. 1115  A total of 30 studies mention the use of 
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coding schemes within their data analysis.1116  In the context of observational reporting, the reliance 

on verbal exchanges only may derive from the high use of coding schemes for the preparation of 

 
Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil 
Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: 
The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; 
Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. 
M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
1116 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. 
Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 
1989); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful 
and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator 
Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and 
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Review 75; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); 
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Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal 
of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ 
(1991) 76(1) Journal of Applied Psychology 54; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The 
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Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 

 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7


339 
 

observational data; it may be easier for researchers to codify verbal exchanges than nonverbal 

interactions.  The two studies that claim not to have used any coding at all in their data analysis both 

include data collection from observational reports; one of them describes taking participant 

nonverbal interactions into account in their analysis.1117   

The use of coding in the studies is considered in more detail below, in 6.4. Missing data. 

 

 

 

Figure 6.5. Data about mediator in-mediation behaviour 

 

Figure 6.5. shows a summary of data sources for information about what mediator 

participants said and/or did within the mediation; in particular it shows the researchers’ heavy 

reliance on data collected from disputants. 

 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Woodward, J. G., ‘Settlement Week: 
Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1117 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 

From non-mediator participants = 30

From mediator participants = 26

From observational reports = 19

 

From disputants
(27 of 30 studies)
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II. In-mediation behaviour: non-mediator participants (disputants)1118  

64% (n = 30) report collecting research data about the in-mediation behaviour of disputants 

(ie what disputants said and/or did).1119 

 
1118 ie what disputants said and/or did during the mediation. 
1119 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt 
(eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic 
Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. 
McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal 
of the International Listening Association 74; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; 
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on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 2007); Sourdin, T., 
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for the Department of Justice, Victoria, Australia, April 2009), available on 
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Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; 
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i. Research data collected from non-mediator participants, including disputants and 

disputant advisers (n = 17 studies).1120  

ii. Research data collected from disputants (n = 16 studies)1121  

a. Data collected from surveys (n = 8 studies);1122 and  

 
1120 For the purpose of this analysis, the meaning of “disputant in-mediation behaviour” is based on what is 
reported in the studies, and includes what disputants said and/or did, how they responded towards each 
other, including levels of hostility towards each other, as well as assessments of changes in their relationship 
with each other. 
1121 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the 
International Listening Association 74; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. 
Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: 
Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Dispute Resolution Processes for 
Credit Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., 
Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 
2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) 
Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., D. G. Pruitt, 
and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict 
Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents 
and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and 
Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment 
of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1122 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the 
International Listening Association 74; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, 
‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
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b. Data collected from interviews (n = 7 studies);1123  

iii. Research data collected from the disputant advisers (n = 2 studies).1124  

iv. Research data collected from mediator participants (n = 15 studies) 

a. Research data collected from mediators using self-administered surveys (n = 11 

studies);1125 and  

b. Research data collected from mediators during interviews (n = 4 studies);1126  

 
1123 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., 
Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts 
(ACJI, Monash University, October 2012); Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The 
Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Zubeck, J. M., D. G. Pruitt, 
R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success 
in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1124 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012); Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern 
Illinois University Law Review 1. 
1125 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; Mareschal, P. M., ‘What Makes Mediation Work? 
Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, 
‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation 
of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Swaab, R. I., and J. Brett, Caucus with Care: The Impact 
of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007); Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641. 
1126 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Pruitt, 
D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of 
Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Wall, J. A., Jr, and 
S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261. 
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v. Research data collected from observational reports (n = 12 studies)1127 

a. Research data collected from live observations (n = 8 studies);1128 

b. Research data collected from audio-recordings (n = 3 studies);1129 and 

c. Research data collected from video-recordings (n = 1 study).1130  

 
1127 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); McGillicuddy, N. B., G. L. 
Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ 
(1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, 
G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem 
Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. 
G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 
17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. 
L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) 
Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1128 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, 
L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. 
Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of 
Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, 
‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of 
Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant 
and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 
546. 
1129 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ 
(1985) 10 Mediation Quarterly 55; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of 
Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
1130 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
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vi. Research data collected during focus groups (n = 2 studies) 1131 

a. Research data collected during adviser focus groups, and during mediator focus 

groups (n = 1 study);1132 and 

b. Research data collected during disputant focus groups, and mediator focus 

groups, and adviser focus groups (n = 1 study).1133 

 

 

Figure 6.6. Disputant in-mediation behaviour. 

 

Figure 6.6. shows the proportion of studies that describe research data about disputant in-

mediation behaviour being collected from disputants themselves, from mediators, and from 

observers. 

 
1131 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 
2012). 
1132 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012). 
1133 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 

From non-mediator
participants = 17

From mediator
participants = 15

From observational
reports = 12
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III. The mediation process 

55% (n = 26 studies) report collecting research data about the mediation process.1134 

i. Research data collected from non-mediator participants, including disputants and 

disputant (legal) advisers (n = 21 studies). 

ii. Research data collected from disputants (n = 17 studies)1135  

a. Data collected from surveys (n = 9 studies);1136 and  

 
1134 In this appraisal, the mediation process includes the process itself as well as any agreements that are 
achieved as part of the mediation. 
1135 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical 
Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard 
Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A 
Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 
104; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. Fry, L. Castrianno, J. 
Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and 
Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); 
Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ 
(1993) 17(3) Law and Human Behavior 313; Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Thoennes, N. A., and J. 
Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal 
of Social Issues 115; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. 
A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 
3(4) International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small 
Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Zubeck, 
J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting 
Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1136 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel 
and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-
Bass, USA, 1989); McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the 
Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law 
Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment 
Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Posthuma, 
R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and 
Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., Trapping 
the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 
1999). 
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b. Data collected during interviews (n = 8 studies).1137  

ii. Research data collected from disputant adviser surveys (n = 3 studies).1138  

iii. Research data collected from disputants and from disputant advisers, in interviews and 

focus groups (n = 1 study).1139  

iv. Research data from mediator participants (n = 13 studies)1140  

a. Research data collected from mediators using self-administered surveys (n = 8 

studies);1141  

 
1137 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Pritt 1989; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, 
‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and 
Case Characteristics’ (1995) 29(2) Law & Society Review 323; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. 
McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
1138 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from 
Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Woodward, J. G., ‘Settlement 
Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
1139 Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash 
University, October 2012). 
1140 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kressel, K., ‘How Do 
Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio 
State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional 
Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Shapiro, D., R. Drieghe, and 
J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Swaab, 
R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of 
Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-
Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 
2007); Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
1141 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Shapiro, D., R. Drieghe, and J. 
Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, 
T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Swaab, R. I., and J. Brett, Caucus with Care: The Impact of 
Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007); Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied 
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b. Research data collected from mediators during interviews (n = 1 study);1142 and  

c. Research data collected from mediators in self-administered surveys and in 

interviews n = 4 studies).1143  

v. Research data collected from mediators and from disputants (n = 6 studies). 1144 

vi. Research data collected from observational reports (n = 1 study).1145 

IV. Non-mediator and mediator participants: satisfaction 

51% (n = 24 studies) report on non-mediator participant, and mediator participant 

satisfaction: with the mediation process, with its outcomes, and/or with the mediator. 

i. Research data collected from non-mediator participants (disputants) 

a. Research data collected from disputant self-administered surveys (n = 12 

studies);1146 

 
Psychology 54; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1142 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989). 
1143 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Swaab, R. I., Face First: Pre-Mediation Caucus 
and Face in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 
2009). 
1144 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; Sourdin, T., Mediation in the Supreme and County Courts 
of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts 
(Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know 
from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1145 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3. 
1146 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
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1. Satisfaction with mediation process and/or outcomes (n = 8 studies);1147 

2. Satisfaction with mediator (n = 2 studies);1148 and 

3. Satisfaction with process, outcomes, and mediator (n = 2 studies).1149 

b. Research data collected during disputant interviews (n = 6 studies)1150 

 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going 
On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Sourdin, T., Mediation in the Supreme and County Courts of Victoria 
(Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. Matruglio, Evaluating Mediation – New South 
Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community 
Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., Trapping the Data: An 
Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. 
L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) 
Ohio State Journal on Dispute Resolution 641. 
1147 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment 
Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., and T. 
Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, 
available on <http://www.civiljustice.info/med/7>; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role 
of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Wissler, R. L., 
Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished 
report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical 
Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1148 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; 
Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261 [latter included satisfaction with ‘opponent’, 273]. 
1149 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Kressel, 
K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135. 
1150 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67 (phone); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. 
Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research 
Centre, La Trobe University, 2007); Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes Outside 
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1. Satisfaction with the mediation process and/or outcome (n = 6 studies). 1151  

ii. Research data collected from mediator participants 

a. Research data collected from mediator self-administered surveys: estimating 

disputant levels of satisfaction with the mediated outcome (n = 1 study);1152  

b. Research data collected from mediator interviews: mediators’ own satisfaction 

with the mediation process (n = 1 study);1153 and  

c. Research data collected from mediator self-administered surveys and interviews: 

mediator satisfaction with their own ‘performance’ (n = 1 study).1154  

iii. Research data collected from disputant advisers 

1. Research data collected from advisers: their own levels of satisfaction with 

mediator participants (n = 1 study).1155  

iv. Research data collected from others 

 
Courts (ACJI, Monash University, October 2012) (phone); Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. 
Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) 
International Journal of Conflict Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims 
Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323 (phone); Zubeck, 
J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting 
Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1151 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, 
and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., 
Exploring Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 
2012); Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and 
Case Characteristics’ (1995) 29(2) Law & Society Review 323 (phone); Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. 
B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
1152 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
1153 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135. 
1154 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67, 72; in this study, the mediators were the researchers; 
however, the list of co-authors suggest there was one non-mediator researcher. 
1155 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
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1. Research data collected from observer/mediator participants 

(interviews/discussions): satisfaction with mediator participants (ie self and each 

other) (n = 1 study);1156 and  

2. Research data collected from non-participants (survey): satisfaction with 

hypothetical mediators (n = 1 study).1157  

The above analysis suggests that, in the 47 selected studies, where researchers sought such 

data, they used self-administered surveys for collecting research data on disputant satisfaction with 

the mediation process, the outcome/s, and/or the mediator.  Chapter Seven considers the reliability 

of this data collection method. 

Twenty-three studies do not describe collecting any research data about satisfaction with the 

process, with the outcome, and/or with the mediator.1158  Of those 23, nine were conducted in a 

labour/management context, which is all nine of the studies from that context. 

 
1156 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; in this study, researchers were mediators and also 
observed each other’s mediations, subsequently assessing their own levels of satisfaction with their own and 
each other’s mediator actions and approaches (the assessments provided research data). 
1157 Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54 
(study 1); in this study, non-participants assessed their own levels of satisfaction with a selection of possible 
mediator actions and approaches. 
1158 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Goldberg, S. B., and M. L. Shaw, ‘Further 
Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High 
Cost of Litigation 149; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. 
G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, 
USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) 
Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and 
Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. 
McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation 
Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and 
Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kochan, T. 
A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final 
Report 1 (Unpublished report, 1992); Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical 
Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute 
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As is shown earlier in this thesis, the concepts of satisfaction, fairness, and effectiveness are 

frequently interrelated and often treated as being interchangeable in the studies.1159   

6.1.2. Summary: Data collection 

The above analysis shows: 

• Most of the selected studies collect research data from at least self-administered written 

surveys; 

• Most of the selected surveys collect research data from non-mediator participants 

(especially disputants) who have varying levels of experience and knowledge of mediation 

and of the role of mediators;  

• In their surveys, non-mediator participants are asked to provide information about 

o In-mediation behaviour of the mediator; 

o In-mediation behaviour of the disputants (themselves, and other side); 

o The mediation process; and 

o Their own satisfaction with the mediation process, with its outcomes, and with the 

mediator. 

• In their interviews, disputants are asked to provide information about  

o Their own (and the other side’s) in-mediation behaviour; and 

 
Resolution 101; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., W. R. Fry, L. 
Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment 
Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and 
J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, 
International Association of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, ‘Predicting 
Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 
28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of 
Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Woodward, J. 
G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
1159 See Chapter Three. 
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o Their own satisfaction with the process, with outcomes, and with the mediator. 

Non-mediator participants are required to provide information about any or all of the 

following: the mediator, each other, the presenting dispute, and the mediation process.  In some of 

the studies, researchers describe a single data collection activity (eg a written survey) in which non-

mediator participants are asked to provide all that information.  It is a significant amount of complex 

information to be provided by people who, according to some of the researchers, have varying levels 

of experience with mediation and varying levels of knowledge about it, and who may not be familiar 

with the process or with the role of the mediator.1160  Two of the studies consider how the study 

participant expectations about their own research role may have affected their in-mediation 

behaviour and the information they chose to provide to the researchers; however, they consider this 

issue only for mediator participants.1161  None of the researchers include similar consideration of the 

non-mediator participants in their studies.   

The next sections consider two issues likely to affect the integrity of the research data, and the 

reliability of study findings: 

1. Limitations inherent to the research methodologies; and 

2. Information that is not included in analysis of research data, or in reporting of study 

results (ie missing data). 

 
1160 See Chapter Five; see also Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of 
and Satisfaction with a Community Mediation Program’ (2005) 16(3) The International Journal of Conflict 
Management 218; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation 
Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; Thoennes 985; Wissler, R. L., ‘Court-
Connected Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State 
Journal on Dispute Resolution 641. 
1161 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in 
Divorce Mediation’ (1985) 10 Mediation Quarterly 55. 
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6.2. Acknowledged limitations  

6.2.0. General limitations 

This section examines the methodological limitations of the studies, as acknowledged, or 

noted by the researchers.  The analysis considers potential ramifications of the limitations including 

how they might affect the credibility of research data and the reliability of study findings.1162   

The intent of this section is to examine the researchers’ own expressed concerns about the 

methodologies that they have used.  For example, some researchers acknowledge the limitations 

inherent to their studies’ use of self-administered written surveys for the collection of research data, 

because the methodology is known to be unreliable 1163 (and its unreliability has been noted more 

broadly In the mediation literature). 1164  It is to be expected that, when analysing their data and 

reporting their results, researchers will take into account any limitations they have acknowledged.   

It is accepted practice for researchers to be transparent about the methods they have used, 

and about the limitations of their data and of its wider application beyond the specific context of 

their investigation.1165  Researchers have a responsibility to be transparent about the reliability of 

their research:1166 transparency about their methodologies is considered to be a contributor to 

 
1162 Issues of credibility and reliability are considered in some detail in Chapter Seven of this thesis. 
1163 For example, see Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. 
Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 
1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) 
Journal of Collective Negotiations 129; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A 
Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Wissler, R. L., Trapping 
the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 
1999). 
1164 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediation Styles’ (2012) 5(4) Negotiation and Conflict Management Research 367; T. A. 
Kochan, ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict Management Research; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135.  
1165 Spencer, L., J. Ritchie, J. Lewis, and L. Dillon, Quality in Qualitative Evaluation: A Framework for Assessing 
Research Evidence (Report for the Chief Social Researcher’s Office, UK, 2003). 
1166 Golafshani, N., ‘Understanding Reliability and Validity in Qualitative Research’ (2003) 8(4) The Qualitative 
Report 597. 
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researcher integrity, as well as to the reliability of research findings.1167  It has been said that such 

transparency is an ethical responsibility of which the intent is to ensure that readers understand 

what has been done.1168 

In summary, close to half (24) of the selected studies include some form of acknowledgement 

of methodological limitations in their own studies,1169 and the most frequently mentioned 

limitations relate to: 

 
1167 Tracy, S. J., ‘Qualitative Quality: Eight “Big Tent” Criteria for Excellent Qualitative Research’ (2010) 16(10) 
Qualitative Inquiry 837. 
1168 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Cognitive Constraints to 
Improved Research: The 47th Sir Frederic Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental 
Psychology 1. 
1169 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: 
A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt 
(eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., E. A. Frontera, S. Forlenza, F. 
Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social 
Issues 67; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field 
Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome 
in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Dispute Resolution Processes for Credit 
Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. 
Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) 
International Journal of Conflict Management 303; Wissler, R. L., ‘Court-Connected Mediation in General Civil 
Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 

 

http://www.civiljustice.info/adreval/1/
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 Small sample sizes and response rates; 

 The use of participant self-reports (ie self-administered written surveys, or 

interviews); 

 Skewed processes for referral into their studies; 

 Limitations on the scope of their research that are caused by the nature of the 

research data and methods for its analysis;  

 The use of data collected in a previous study and for a different purpose; and 

 Participants’ often limited capacity to provide the required research data. 1170 

Twelve of the studies acknowledge that more than one of their methodologies has limitations.  

A number of studies also recognise the limited generalisability of their findings, and limitations 

associated with researcher influence. 

Five of the studies describe a range of methodological problems which they consider are 

widespread in the field of mediation research;1171 unfortunately, two of those five neglect to note 

any limitations in their own studies.1172 1173 

 
Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1170 In a small number of studies, researchers acknowledge limitations, and also claim that the limitations have 
no effect on their research data or on their analysis and results [see Wissler, R. L., ‘Court-Connected Mediation 
in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute 
Resolution 641]. 
1171 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt 
(eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
1172 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
1173 Chapter Seven of this thesis considers these issues in some detail. 
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In 23 studies, the researchers make neither explicit nor allusive reference to potential 

limitations inherent to their studies.1174  These are referred to as the “non-limitation” studies.  They 

include methodologies similar to those which their colleagues consider to be limitations. 

Twenty years ago, in 2000, two researchers published a review of empirical studies from one 

specific area of mediation research: family/divorce/custody mediation.1175  The publication is critical 

of that research field, in particular of its methodological limitations which, at the time, were said to 

be characterised by a range of systemic limitations, some of which echo the acknowledged 

limitations in the 47 selected studies.  For example, researchers are aware that the lack of clarity in 

 
1174 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into 
the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 
149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 
19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and 
Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. 
McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation 
Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and 
Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kressel, K., 
‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 
28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. 
P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style 
on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An 
Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Peeples, R., C. Harris, and T. 
Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice 
Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. 
Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem 
Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Sourdin, 
T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement Scheme 2002 (2004) Mediation. 
Paper 7, available on <http://www.civiljustice.info/med/7>; Swaab, R. I., Face First: Pre-Mediation Caucus and 
Face in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 
2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Vanderkooi, L., and J. Pearson, 
‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557; Wall, J. 
A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution 
Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant 
Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. 
McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 
181; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case 
Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment of 
Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); Woodward, J. G., 
‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 1. 
1175 Beck, C. J. A., and B. D. Sales, ‘A Critical Reappraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989; it is unclear which review method or process was applied. 

http://www.civiljustice.info/med/7
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concepts and terms (in particular about mediator actions and approaches) are likely to affect 

knowledge and understanding about mediation and limit comparative analysis.1176  Researchers have 

noted the potential effects on generalisability when studies are narrowly-based, with small sample 

sizes and limited population groups;1177 and the limitations on knowledge about mediation and its 

effects when broader population groups are not included, or the effects of ethnicity. Ethnicity, 

gender and socio-economic status are not taken into account.1178    Although it has been suggested 

 
1176 An International Evidence Review of Mediation in Civil Justice (Report for the Scottish Government, Social 
Research Series, June 2019); Boulle, L., Mediation: Principles, Process, Practice (3rd Edition, LexisNexis 
Butterworths, Australia, 2011); Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of 
the Lack of Consensus about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management 
Research 367; De Girolamo, D., The Fugitive Identity of Mediation: Negotiation, Shift Changes and Allusionary 
Action (Routledge, UK, 2013); Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call 
for Theoretical Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; Expert Group 
on Mediation, Bringing Mediation into the Mainstream in Civil Justice in Scotland (Report of the Expert Group 
on Mediation in Civil Justice in Scotland, Scotland, June 2019); Kennedy Institute of Workplace Mediation 
Research Group, Shaping the Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective 
Workplace Mediators (KIWMRG, Ireland, 2016). 
1177 Burrell 1990 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on 
Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; 
Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Crampton, A., ‘Escape from the Laboratory: 
Ethnographic Methods in the Study of Elder and Family Court Mediation’ (2016) 32(3) Negotiation Journal 191; 
De Girolamo, D., ‘Sen, Justice and the Private Realm of Dispute Resolution’ (2018) 14(3) International Journal 
of Law in Context 353; Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a 
Qualitative Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1; Kochan, T. A., and T. 
Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of 
Conflict Resolution 209; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of 
Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McConnell, B., ‘To 
Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) International Journal of 
Community Music 349; Pruitt, D. G., N. B. McGillicuddy, G. L. Welton, and W. R. Fry, ‘Process of Mediation in 
Dispute Settlement Centres’ in K. Kressel, and D. G. Pruitt (eds), Mediation Research: The Process and 
Effectiveness of Third-Party Intervention (Jossey-Bass, US, 1989); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator 
Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., ‘Introduction’ 
(2011) 22 ADRJ 1; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261. 
1178 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191; Federal Court of Australia’s Indigenous Dispute Resolution 
and Conflict Management Case Study Project, Solid Work You Mob are Doing – Case Studies in Indigenous 
Dispute Resolution and Conflict Management in Australia (Commonwealth of Australia, 2009); Keikelame, M. 
J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative Research Project, Cape 
Town, South Africa’ (2019) 12 Global Health Action 1; McConnell, B., ‘To Bring Peace that Stays: Music, Conflict 
and Conciliation in the Gambia’ (2019) 12(3) International Journal of Community Music 349; Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., 
‘Introduction’ (2011) 22 ADRJ 1. 
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that there are insufficient randomised empirical studies,1179 it has also been recognised that 

including randomisation in studies of mediation can have complex ethical ramifications.1180  Another 

issue raised in 2000 which is often reported in the mediation literature is researchers’ reliance on 

participant self-report surveys for the collection of research data.1181   

The analysis in this section reports researcher acknowledgements of similar limitations and 

concerns.1182   

6.2.1. Methodological limitations 

Analysis in this section is based on a small number of studies; however, it shows that, when 

conducting empirical studies, mediation researchers are aware that they are working with 

methodological limitations.  The analysis provides valuable insight into those researchers’ 

perceptions of their own work, and their awareness of the actual and potential limitations that 

affect the reliability of their findings.  It also shows that researchers in some contexts report more 

limitations than researchers in other contexts, and that researchers in some contexts report fewer 

limitations than researchers in other contexts.1183  There are more limitations apparent in the studies 

than those mentioned by the researchers, and some of those are considered later in this Chapter, 

and in Chapter Seven. 

I. Participant selection 

 
1179 Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict Management Research 384. 
1180 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1181 For example, see Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. 
Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 
1989); Kochan 1978 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Wall, J. and K. Kressel, ‘Research on Mediator 
Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 
401. 
1182 In particular, see below 6.2.3. Broader limitations. 
1183 Which may be more a reflection of researcher reporting than of actual limitations. 
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i. In seven studies, researchers acknowledge or note that they have worked with a 

limited, or small, sample of participants in at least part of their study;1184 in two of the 

studies, researchers describe working with sample sizes of less than ten participants;1185  

ii. In five studies, researchers describe concerns that the participant selection process may 

have skewed their research data towards high settlement rates (eg in studies where 

courts referred only matters deemed suitable for mediation1186);1187 1188 

iii. In four studies, researchers describe concerns about participants’ capacity to provide 

the information required for the study;1189 of the three studies, two consider 

 
1184 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Kressel, K., E. A. Frontera, S. Forlenza, F. 
Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social 
Issues 67; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution 
Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of 
Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes 
in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Welton, 
G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of 
Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303. 
1185 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>. 
1186 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115. 
1187 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 
54. 
1188 In one study using simulated mediation with real mediators, the roleplaying disputants selected the four 
mediators for inclusion in the study, and subsequently assessed the skills of those same four mediators [Gale, 
J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential 
Factors’ (2002) 19(4) Conflict Resolution Quarterly 389]. 
1189 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, 
‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/adreval/1/


360 
 

associations between the participants’ capacity and the study’s reliance on self-

administered self-reports (eg researchers consider whether the survey instrument was 

too long and complex for the participants);1190 

iv.  In four studies, researchers describe their concerns about low participant response 

rates to invitations for study participation.1191  

II. Data collection 

i. In seven studies, researchers describe their concerns about their reliance on data 

collected from participant self-administered written self-reports and from interviews, 

having acknowledged that the methods do not produce credible data;1192  

ii. In five studies, researchers express concern that the chosen data analysis methods limit 

the scope of the research and its findings (eg when the coding technique used as part of 

the data analysis relies, unrealistically, on participant communication data being 

‘perfectly coded’;1193 or when researchers acknowledge imposing their own subjective 

 
1190 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ 
(1978) 22(2) The Journal of Conflict Resolution 209; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in 
Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
1191 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, 
‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
1192 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989); Kochan, T. A., and T. Jick, ‘The Public Sector Mediation 
Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. 
M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; 
Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal 
of Social Issues 101; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence 
of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
1193 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989), 98. 
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measures on mediator participants;1194 or when coding techniques used as part of data 

analysis cannot provide reliable reports on key data measures such as interpretation of 

participants’ ‘intangible issues’1195);1196  

iii. In four studies, researchers describe their concerns that the nature of the data being 

collected, and the way in which it is being collected, necessarily limits the scope of their 

research (eg in one study, the researchers acknowledge that their indiscriminate 

recording of all that is said by mediator and non-mediator participants excludes a 

capacity to identify the subtleties of changes in communication style that occur during 

the mediation;1197 in another study, the researchers acknowledge that their data 

collection focuses only on specific aspects of the mediation, and excludes other 

potentially influential aspects, leading to possible misinterpretations of in-mediation 

events1198);1199  

 
1194 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67. 
1195 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 567. 
1196 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator 
Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Welton, G. L., D. G. Pruitt, 
N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1197 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55. 
1198 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115. 
1199 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, 
‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Thoennes, N. A., and J. 
Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal 
of Social Issues 115; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, 
G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313. 
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iv. In two studies, researchers note that their data was collected as part of a separate and 

previous study – though neither considers this to be a limitation despite the original 

data having been collected for different purposes.1200 1201 

III. Generalisability1202 

In eight of the studies, researchers acknowledge that their study results have limited 

generalisability.1203  The reasons they provide include the study’s specialised context; 1204 the 

 
1200 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in 
Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989). 
1201 A separate cluster of six studies report variously on data collected in two original studies; although they 
include varying cross-references and cross-citations, only one explicitly acknowledges their re-use of the same 
‘data set’: Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator 
Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 547. 
1202 The studies included in this section include two that mention the limited generalisability of their findings 
without mentioning other limitations or potential limitations arising from any aspect of their studies.  In this 
thesis, generalisability is not a methodological limitation in itself – it is a limitation that can arise from the 
design and methodologies of a study.  Researchers can claim limited generalisability of their findings without 
acknowledging, for example, that the contextually specialised skills of the mediator participants might have 
limited the credibility of research data and the reliability of research findings. 
1203 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. 
McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Shapiro, D., R. Drieghe, and 
J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Wall, J. 
A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261. 
1204 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Karim, A. and R. Pegnetter, ‘Mediator Strategies 
and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The 
Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict 
Resolution 209; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. 
Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing 
Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator 
Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101.  
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mediators’ specialised experience and skills; 1205 the use of simulated mediation; 1206 and small 

sample size.1207  

IV. Researcher influence 

In three studies, the researchers note that they are likely to have influenced participant in-

mediation behaviour and participant responses in surveys and interviews.1208  In one study, the 

researchers note that mediator in-mediation behaviour and responses in surveys may have been 

influenced by their awareness of the mediation session being examined by researchers.1209  In a 

second study, mediator participants were responsible for activating the audio-recording equipment 

and, because some recordings were of poor quality or were incomplete, they proved to be unusable.  

The researchers note that the this may have favoured more experienced and confident mediators 

who were unconcerned about being recorded and chose to activate the recording equipment 

appropriately.1210  The third study notes, more generally, that, in observational studies, it is likely 

that the presence of observers will influence mediator behaviour.1211 

V. Multiple limitations 

 
1205 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) 
Conflict Resolution Quarterly 261.  
1206 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104. 
1207 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
1208 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal 
of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55. 
1209 Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) 
Journal of Social Issues 101. 
1210 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55. 
1211 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ 
(1978) 22(2) The Journal of Conflict Resolution 209. 
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In eleven studies, the researchers acknowledge more than one methodological limitation.1212   

i. In eight studies, the researchers acknowledge two limitations (including combinations 

of: data analysis methods; small sample size; reliance on participant self-reports; 

skewed referral process; and low response rates);1213  

ii. In two studies, researchers acknowledge three limitations (including participant 

capacity; and issues relating to the nature of research data limiting the scope of the 

study);1214 and  

 
1212 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., E. A. Frontera, S. Forlenza, F. 
Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social 
Issues 67; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior 
and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action 
Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Thoennes, N. A., 
and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) 
Journal of Social Issues 115; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of 
Applied Psychology 54; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, 
‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of 
Conflict Management 303. 
1213 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in 
Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989); Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Shapiro, D., R. Drieghe, and J. 
Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Sourdin, 
T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012); Wall, J. 
A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., D. 
G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303. 
1214 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ 
(1978) 22(2) The Journal of Conflict Resolution 209; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, 
and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313. 
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iii. In one study, researchers acknowledge five limitations (including small sample size; 

skewed referral process; reliance on participant self-reports; participant capacity; and 

the nature of research data limiting the scope of the study).1215   

Of the 11 studies in which limitations are acknowledged, four also note the limited 

generalisability of their results.1216 

6.2.2. Subjective data 

Quantitative research, especially in the natural sciences, is associated with the objective 

collection of data in the form of definitive evidence.  On the other hand, qualitative research can be 

associated with less definitive data that is far removed from traditional evidence and can include the 

collection of necessarily subjective research data in the form of study participants’ personal 

perceptions and interpretations.1217   

Most of the selected studies rely on similarly subjective data collected from participants 

largely through self-administered surveys in which the scope of responses is limited to the 

participants’ own personal and subjective perceptions of in-mediation events.  The necessarily 

subjective nature of perceptions and interpretations may account, in part, for some of the 

discrepancies researchers report detecting between the descriptions provided by mediator 

participants and by non-mediator participants.   

That same subjectiveness may also account for discrepancies that researchers report between 

the descriptions provided by mediator participants and those provided by observers which have 

 
1215 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115. 
1216 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Shapiro, D., R. Drieghe, and J. Brett, 
‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101. 
1217 Freeman, M., K. deMarrais, J. Preissle, K. Roulston, and E. A. St Pierre, ‘Standards of Evidence in Qualitative 
Research: An Incitement to Discourse’ (2007) 36(1) Educational Researcher 25. 
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been cited as demonstration of a lack of mediator awareness of their in-mediation behaviour.1218  

While some researchers have proposed complex explanations for the latter discrepancies, very few 

appear to have followed a core research approach and firstly discounted simpler explanations for 

unexpected results,1219 such as the subjective nature of the data that is based on perceptions, or of 

mediator participants’ self-reports being influenced by such factors as social desirability or 

deference effects.1220  Although many of the researchers acknowledge the subjective nature of the 

data, their analysis methods appear not to take that subjectivity into account when the data is 

quantified for statistical analysis.  Nor do they appear to consider its essential subjectivity in their 

presentation of research findings. 

For example, in one study, each of four mediators conducts a simulated mediation, with the 

same two paid actors playing the same parts of disputants in all the subject mediations.  The actors 

and the researchers, separately, evaluate the “effectiveness” of each mediator (the researchers 

having access to video-recordings of the mediations); however, the researchers are surprised to find 

that their own evaluation of one mediator differs markedly from the actors’ evaluation.  Although 

the researchers suggest a range of alternatives to explain their own evaluation, they do not similarly 

examine the actors’ evaluation.  There is only limited consideration given to the subjective personal 

responses likely to have influenced the researchers and the actors during their evaluations, including 

the potential contextual differences between the actors being involved in the mediation, and the 

researchers viewing it later on a video.1221   

 
1218 For example, see Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of 
Consensus about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 
367; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit 
Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; 
Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401. 
1219 Gorard, S., Research Design: Creating Robust Approaches for the Social Sciences (SAGE Publications 
Limited, UK/USA/India, 2013). 
1220 These are explored in Chapter Seven. 
1221 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
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In a second example, researchers describe collecting research data from non-mediator 

participants in a community-based mediation setting.1222  Fairness and satisfaction are key analysis 

measures in that study.  The participants are asked to complete post-mediation surveys in which 

some questions require them to rate their satisfaction with the mediation process, with its 

outcomes, and with the mediator, while other questions require them to rate the fairness of the 

process, of its outcomes, and of the mediator.  The researchers express concern that the participant 

responses do not clearly differentiate between satisfaction and fairness, nor between the process 

and the mediator, and they suggest that the disappointing survey data is due to the participants not 

being knowledgeable about mediation.  Certainly, satisfaction and fairness are complex to 

differentiate in the context of mediation; however, the researchers do not appear to consider that 

the survey responders were providing their own perceptions of the subject mediations (which the 

researchers did not attend) and their own interpretations of in-mediation events, as they 

experienced them.  In themselves, the responses might have provided valuable information about 

participant interpretations of these two key mediation concepts. 

6.2.3. Broader limitations1223  

Five studies point to ‘methodological shortcomings’ in mediation research generally.1224 1225  

The limitations they raise include: 

 
1222 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218. 
1223 Chapter Seven of this thesis considers in some detail the issue of limitations and constraints mediation 
research; this section is limited to listing them, according to their inclusion in five of the studies.  
1224 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135, 139. 
1225 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt 
(eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
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• Widespread reliance on written self-report surveys;1226  

• Small sample sizes;1227  

• Narrow focus on mediation models of practice;1228  

• Researcher influence, especially on observational studies;1229 

• The lack of methodologies suitable for investigating procedural justice;1230  

• The role of confidentiality in inhibiting the use of observational studies of mediation;1231 

and 

• The use of coding techniques in data analysis.1232 

The last issue is considered below, in 6.3 Missing data. 

Contextual analysis 

This analysis considers only the twenty-two studies in which researchers have acknowledged 

methodologies that might limit the credibility of their research data and the reliability of their 

research findings. 

 
1226 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135. 
1227 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135. 
1228 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
1229 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
1230 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354. 
12311231 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, 
Testing an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104. 
1232 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135. 
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• Of the nine studies conducted in a labour/management context, six include 

acknowledgement, or noting, of methodological limitations,1233 and three do not;1234  

• Of the ten studies conducted in a court-connected context, two include acknowledgement, 

or noting, of methodological limitations,1235 and eight do not;1236  

• Of the nine studies that are evaluations of programs and services, three include noting of 

limitations,1237 and six do not;1238  

 
1233 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989); Kochan, T. A., and T. Jick, ‘The Public Sector Mediation 
Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. 
M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, 
‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101.  
1234 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Karim, A. and D. Dilts, ‘Determinants of Mediation Success 
in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105. 
1235 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied 
Psychology 54. 
1236 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘”What’s 
Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, 
‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 
2007(1) Journal of Dispute Resolution 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in 
Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 2009); 
Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and S. Chan-Serafin, 
‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We 
Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1237 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution 
Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of 
Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012). 
1238 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Sourdin, T., and T. Matruglio, Evaluating Mediation – New South Wales Settlement 
Scheme 2002 (2004) Mediation. Paper 7, available on <http://www.civiljustice.info/med/7>; Vanderkooi, L., 
and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family 
Relations 557; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 
11 Northern Illinois University Law Review 1. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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• Of the six studies using simulated mediation, two include acknowledgement, or noting, 

methodological limitations,1239 and four do not;1240  

• Of the seven studies of community-based mediation, five include acknowledgement, or 

noting, of methodological limitations,1241 and two do not;1242 1243 and 

• Of the four studies of family/divorce/custody mediation, three include acknowledgement, or 

noting, of methodological limitations,1244 and one does not.1245 

The single study of construction/business mediation does not include acknowledgement of 

any methodological limitations.1246  

Temporal analysis 

 
1239 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Gale, J., R. L. Mowery, M. S. 
Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) 
Conflict Resolution Quarterly 389. 
1240 Kimsey 194; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and 
Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening Association 74; Kressel, K., 
‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 
28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135. 
1241 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., R. S. 
Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law 
and Human Behavior 313; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, 
‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of 
Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant 
and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 
546. 
1242 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
1243 Of the seven community-based studies, six describe different limitations despite reporting findings from 
the same data sets. 
1244 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ 
(1985) 10 Mediation Quarterly 55; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: 
The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
1245 Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts 
(Unpublished report, 1999). 
1246 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105. 
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There are no major discernible trends across the years of the studies’ publication (ie 1978 – 

2013).  Of the 24 studies in which researchers acknowledge methodological limitations, eight were 

published before 1990;1247 six were published between 1990 and 1999;1248 eight were published 

between 2000 – 2009;1249 and two were published between 2010 - 2013.1250 

The lack of any acknowledgement of study limitations is also reasonably evenly spread across 

all decades. 

 
1247 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful 
Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse 
and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing 
Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Shapiro, D., R. Drieghe, 
and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; 
Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The 
Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
1248 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term 
Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. 
Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) 
International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, 
and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) 
Journal of Conflict Resolution 546. 
1249 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Gale, J., 
R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three Potential 
Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Mareschal, P. M., ‘What Makes Mediation Work? 
Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Posthuma, R. A., A. Richard, J. B. 
Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 
41(1) Industrial Relations 94; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, 
Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and 
County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), 
available on <http://www.civiljustice.info/adreval/1/>; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wissler, R. L., ‘Court-Connected Mediation in 
General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute 
Resolution 641. 
1250 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012). 

http://www.civiljustice.info/adreval/1/
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It cannot be ascertained if lack of acknowledgement of limitations can be linked to increasing 

awareness at certain times, or to publication limitations, or to other factors.  Where they can be 

included, awareness and transparent acknowledgement of methodological limitations is likely to 

have beneficial effects on mediation research including: 

 Improved awareness of problematic methodologies; 

 Fostering of improved research methodologies; 

 Increased confidence in mediation research; and 

 Improved research knowledge and skills among mediation researchers. 

Adopting alternative and more reliable methodologies would increase the reliability of 

mediation research findings and would be likely to lead to an improvement in understanding about 

mediation as well as the effectiveness of mediators.   

Summary 

According to their own acknowledgements in the selected studies, researchers’ key concerns 

are focused on methodological limitations related to the numbers, selection, and capacity of study 

participants; continued reliance on data collected through self-administered written self-reports; 

and limitations related to the nature of research data and the methodologies for its analysis.  

6.3. Missing data  

Perhaps methodological limitations can be better understood as methodological flaws that 

create gaps in research information.  Where methodological limitations exist, they can restrict the 

availability of, and access to, research data, leading to a flaw which is known more broadly as 



373 
 

‘missing data’,1251 and has been called ‘missing dark matter’.1252  This section examines the links 

between methodological limitations and missing data in the selected studies.    

6.3.0. Identifying “missing data” 

Missing data is relevant information that could be expected to enrich a study’s findings and 

may be integral to the research analysis, but which is not included in the researchers’ analysis and 

reporting of their study findings.  The omission of key research data and information has been 

described as an ethical issue relevant to the relationship between researchers and their readers.1253  

It has been recognised for some time that the main consequences of missing data are the 

information gaps that can lead to readers misinterpreting, distorting, and misunderstanding a 

study’s results and findings.1254  Missing data can also be seen to misrepresent the contributions of 

study participants.1255 

Data can go missing because it is withheld by study participants when they do not cooperate 

with researchers (eg not responding to an invitation to participate; not completing all answers in a 

survey; not activating recording equipment1256), 1257 or because researchers choose to exclude it (eg 

excluding study participants from data analysis; omitting key information about study participants; 

 
1251 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016), 693; in the Statistical 
Package for the Social Sciences (SPSS), missing data is known as “missing values”. 
1252 Weiner-Levy, N., and A. Popper-Giveon, ‘The Absent, the Hidden and the Obscured: Reflections on “Dark 
Matter” in Qualitative Research’ (2013) 47(4) Quality and Quantity 2177, 2177. 
1253 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Cognitive Constraints to 
Improve Research: The 47th Sir Frederic Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental 
Psychology 1; see footnote 199. 
1254 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Cognitive Constraints to 
Improve Research: The 47th Sir Frederic Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental 
Psychology 1; Carey, M. A., and M. W. Smith ‘Capturing the Group Effect in Focus Groups: A Special Concern in 
Analysis’ (1994) 4(1) Qualitative Health Research 123; Pope, C., S. Ziebland, and N. Mays, ‘Qualitative Research 
in Health Care: Analysing Qualitative Data’ (2000) 320 BMJ 114; Tracy, S. J., ‘Qualitative Quality: Eight “Big 
Tent” Criteria for Excellent Qualitative Research’ (2010) 16(10) Qualitative Inquiry 837; Weiner-Levy, N., and A. 
Popper-Giveon, ‘The Absent, the Hidden and the Obscured: Reflections on “Dark Matter” in Qualitative 
Research’ (2013) 47(4) Quality and Quantity 2177; West, B. T., and A. G. Blom, ‘Explaining Interviewer Effects: 
A Research Synthesis’ (2017) 5 Journal of Statistics and Methodology 175. 
1255 Pope, C., S. Ziebland, and N. Mays, ‘Qualitative Research in Health Care: Analysing Qualitative Data’ (2000) 
320 BMJ 114.  
1256 These examples are reported in the selected studies. 
1257 Weiner-Levy, N., and A. Popper-Giveon, ‘The Absent, the Hidden and the Obscured: Reflections on “Dark 
Matter” in Qualitative Research’ (2013) 47(4) Quality and Quantity 2177. 
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removing the information during transcription and coding of data; having insufficient time or 

resources to analyse the data; omitting information from publications1258). 1259   

There can be many reasons for data not being included, or for it to “go missing”, including 

publisher constraints and publication word limits.1260  For example, researchers may omit certain 

data to meet prescribed word limits, in consideration of publisher preferences, or by the 

researchers’ own choices; however, it has also been suggested that researchers may claim publisher 

constraints in order to purposely omit data that is problematic for their study.1261  Among the 

selected studies, there are examples where varying amounts of methodological information are 

included in articles that appear in the same publication, suggesting that some researchers can make 

efficient use of the limited space that publishers provide.1262 

Other suggested reasons for data to be missing include that observers or transcribers have 

interpreted data wrongly, or that coders have misinterpreted information, or have mis-typed, or 

have activated incorrect electronic components;1263or that larger-scale computerised analysis may 

not have been designed to capture subtle, nuanced interactions between participants.1264  

Although none of the studies refers to missing data, or its implications for their findings, the 

researchers’ acknowledgement of methodological limitations provides a key to its existence, as 

shown below, in Table 6.1.  Table 6.1. shows, in summary, the acknowledged study limitations, the 

 
1258 These examples are reported in the selected studies. 
1259 Carey, M. A., and M. W. Smith ‘Capturing the Group Effect in Focus Groups: A Special Concern in Analysis’ 
(1994) 4(1) Qualitative Health Research 123. 
1260 Weiner-Levy, N., and A. Popper-Giveon, ‘The Absent, the Hidden and the Obscured: Reflections on “Dark 
Matter” in Qualitative Research’ (2013) 47(4) Quality and Quantity 2177. 
1261 Weiner-Levy, N., and A. Popper-Giveon, ‘The Absent, the Hidden and the Obscured: Reflections on “Dark 
Matter” in Qualitative Research’ (2013) 47(4) Quality and Quantity 2177. 
1262 For example, see Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction 
in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989) and Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. 
McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989). 
1263 West, B. T., and A. G. Blom, ‘Explaining Interviewer Effects: A Research Synthesis’ (2017) 5 Journal of 
Statistics and Methodology 175. 
1264 Tracy, S. J., ‘Qualitative Quality: Eight “Big Tent” Criteria for Excellent Qualitative Research’ (2010) 16(10) 
Qualitative Inquiry 837. 
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potential ramifications of those limitations, and how the limitations might also limit the availability 

of research data.   
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Table 6.1. Summary of acknowledged methodological limitations. 

Acknowledged limitation Ramifications Missing data 

Limited, or small, study 
samples1265 

 Narrow scope of information limits 
study results/findings 

 Small sample increases statistical 
significance of results 

 No information from broader range of 
participants 

Skewed selection 
process1266  Positive results are more likely  Few mediations included where 

settlement less likely, or unlikely 

Participant capacity to 
provide required 
information1267 

 Participant responses likely influenced 
by deference effect,1268 include fewer 
of their own perceptions 

 Positive results more likely 

 Lack of credible, or reliable, 
information about in-mediation 
events 

Low response rates1269  Narrow scope of information limits 
study results/findings 

 Responders’ likely strong views 
(positive/negative) on their experience 

 Small sample size increases statistical 
significance 

 Available information is limited 
 Study lacks wider range of data  

 
1265 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Kressel, K., E. A. Frontera, S. Forlenza, F. 
Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social 
Issues 67; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution 
Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of 
Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes 
in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Welton, 
G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of 
Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303. 
1266 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. 
Hollett, ‘Considering Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution 
Quarterly 389; Posthuma 002; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The 
Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., Jr, and D. E. Rude, ‘The 
Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
1267 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Kochan, 
T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The 
Journal of Conflict Resolution 209; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: 
The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
1268 Deference effect and other biases are considered in the next section, 6.4 Researcher influence, and in 
Chapter Seven. 
1269 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The 
Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Sourdin, T., 
Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, 
Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring 
Pre-Action Requirements: Resolving Disputes Outside Courts (ACJI, Monash University, October 2012). 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/adreval/1/
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Reliance on self-
administered written 
surveys (ie self-reports)1270 

Responses likely to be influenced by: 

 Social desirability effect 
 The inference effect1271 
 Deference effect 
 Judgement by others 
 Fatigue 

Surveys likely to have missing answers or 
be deemed ‘unusable’;1272 data likely to be 
unreliable; responses likely to be positive 

 Limited, or no, access to credible data 
 

Nature of data and 
collection methods limit 
research scope1273 

 Results limited to the scope of the 
data 

 In each of cited studies, a focus on 
settlement 

 Nature of data & collection methods 
prevents access to information about 
in-mediation behaviour, participant 
perceptions, & influences  

Data analysis methods (eg 
coding scheme) narrow 
scope of study1274 

 Results limited to coded, categorised 
information;1275  

 Coding narrows scope of data  

 Analysis excludes important data that 
cannot be coded, or is beyond 
researchers’ subjective categorisation 

Data collected in previous 
study; different purpose1276 

 Results cannot be appropriate to study 
purpose 

 No information appropriate to study 
purpose 

 

 
1270 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Hiltrop 1985; Kochan, T. A., and T. Jick, ‘The Public 
Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 
209; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of 
Mediation’ (1985) 41(2) Journal of Social Issues 101; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in 
Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., 
Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
1271 The inference effect is said to occur when survey responders do not understand, and hence infer, the 
meaning of a question. 
1272 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22, 25. 
1273 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The 
Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Kochan, T. A., and T. Jick, ‘The Public 
Sector Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 
209; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313. 
1274 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator 
Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Welton, G. L., D. G. Pruitt, 
N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1275 The limitations of coding techniques are considered in the next sub-section of this Chapter. 
1276 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in 
Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989). 
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The summary provided in Table 6.1. relies on information from only the twenty-two studies 

that include acknowledgement of their limitations.  The information in Table 6.1. is limited by its 

own missing data: information that cannot be ascertained from the twenty-two “non-limitation” 

studies. 

One of the studies included in Table 6.1. acknowledges five methodological limitations noted 

earlier.1277  The researchers do not caution readers about their study results; however, they do 

acknowledge that they were unable to identify study participants who had ‘done poorly or thought 

little of mediation’.1278  Nor do the researchers consider which study component may have caused 

the results to exclude negative information about mediation.  Possible reasons for negative 

information to have been excluded might include any of: the participant selection process through 

which only “suitable” matters were referred into the study; the small sample size; participants’ 

limited capacity to provide the required information; the notably unreliable data collection method; 

or the researchers’ reliance on data that, by its own nature, limited what the researchers could 

investigate.    

As is noted in Table 6.1., the potential ramifications of at least five of the listed limitation 

categories and their associated missing data may increase the possibility of studies producing 

positive results about mediation.  This is a key issue for this thesis and is considered in more detail in 

Chapter Seven. 

Other examples of missing data noted in the selected studies include: participants’ own 

information missing from observational studies when observers rely on their own interpretations of 

 
1277 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; the five acknowledged limitations are small sample size; 
skewed selection process; participant capacity to provide the required information; reliance on self-reports; 
and the scope of the study being limited by the nature of the data collected. 
1278 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115, 123. 
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participant in-mediation behaviour;1279 when recording equipment is not activated correctly (or at 

all);1280 and when the coding schemes used for data collection and analysis cause some participant 

information to be excluded. 1281  Participant information can be missing from surveys and records of 

interviews when some questions remain unanswered;1282 when some participant responses are not 

included in ‘usable’ survey responses;1283 and when participants choose not to attend interviews and 

 
1279 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Jones, T. S., ‘Lag Sequential Analyses of 
Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation in M. A 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., W. R. Fry, L. 
Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly3; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1280 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55. 
1281 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Jones, T. S., ‘Lag Sequential 
Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and Unsuccessful Divorce Mediation 
in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Kressel, K., ‘How 
Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) 
Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McGillicuddy, 
N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different 
Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, 
‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 
2007(1) Journal of Dispute Resolution 101; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. 
McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. 
Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. 
B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and 
Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. 
McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 
181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and 
Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1282 For example, see Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ 
(2005) 44(3) Industrial Relations 509; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
1283 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22, P 25; Karim, A. and D. Dilts, ‘Determinants of Mediation 
Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129. 



380 
 

focus groups.1284  Study participant input can be excluded from the data analysis when researchers 

exclude mediator participants whose mediation style or approach was deemed unsuitable for the 

study;1285 and when unsuitable mediations excluded by the selection/referral process.1286  When 

studies do not include information about their research design,1287 or about mediator and non-

mediator participants, it is not possible to assess if all relevant data has been included.1288  Finally, 

ethical requirements place restrictions on the publication of some research data, and, in the context 

of empirical studies of mediation, there are likely to be confidentiality restrictions on some research 

data.1289 

In one cluster of studies, observers describe a complex process for assessing the presenting 

dispute, the disputants’ within-mediation language, and the terms of the final agreement, enabling 

the researchers to undertake a complex statistical evaluation of the disputants’ mediated 

achievements, and treat the evaluation outcome as a key analysis measure.1290  The researchers do 

 
1284 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Wissler, R. L., ‘Mediation and Adjudication in Small 
Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323. 
1285 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. 
Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal 
of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going 
On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes 
in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
1286 Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, 
‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 
94. 
1287 Many of the selected studies include almost no information about research design; see Chapter Five. 
1288 See Chapter Six. 
1289 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a 
Mediator’ (1991) 76(1) Journal of Applied Psychology 54. 
1290 Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The 
Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and 
L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. 
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not report having checked their evaluations with the disputants themselves, and the disputants’ own 

perceptions of their mediated achievements could be considered to be “missing data”.  

Data can also go missing when selected study participants are not included in the collection of 

research data or their information is not included in data analysis.  There is a difference between a 

person being selected to participate in an empirical study, and actually having their contributions 

included in the study’s data analysis.  For example, in four of the studies, researchers describe 

participant allocation to study conditions that reveals discrepancies between the original number of 

reported study participants and the actual number of “allocated” participants (or participants whose 

contributions were included in the study’s analysis of research data).  In the four studies, the 

number of the latter is much less than the former,1291 significantly reducing each study’s sample size.  

This means that contributions from some, or even many, of the selected participants are not 

included in the study results and they make no contribution to the study findings.  For at least 

twenty years, commentators have been aware of this example of missing data,1292 and, where 

researchers do not include transparent explanations for the differences, such discrepancies have 

 
G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of 
Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, 
‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of 
Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant 
and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 
546. 
1291 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An 
Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute 
Resolution 101; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ 
(2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
1292 Beck, C. J. A., and B. D. Sales, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989. 
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been seen as representing ‘selective or distorted reporting’,1293 or ‘sampling bias’,1294 or ‘selective 

reporting’,1295 or ‘reporting bias’.1296   

The below are summaries of four of the selected studies, which are included as examples of 

situations where the lack of important information might prevent a reader from understanding the 

reported study results. 

 Study 1:1297 a selected sample of 46 observed mediations are conducted by an 

unspecified number of mediators.  Although the purpose of the study is not clearly 

described, it includes investigating ‘the conduct’ of subject mediations.1298  The 

researchers include the following occupations of mediator participants: retired judge, 

practicing attorney, and non-practicing attorney.  The researchers report that although 

18 of the 46 mediations were conducted by retired judges, only two retired judges 

conducted 14 of those 18 (it is not clear who conducted the remaining 14); only five 

mediators are reported to have conducted 26 of the 46 observed mediations and, of 

those five, two are identified as retired judges and three are identified mediators.  To 

gauge the credibility of the researchers’ data, it is important to know how many of the 

46 observed mediations were conducted by different mediators, and how many 

mediators were observed more than once (ie their data contributed more to the 

analysis than did other mediators’ data).  The following information is not provided: 

o The number of mediator participants included in the analysis of research data; 

o The number of subject mediations conducted by each mediator participant; 

 
1293 Ioannidis, J. P. A., ‘Why Most Published Research Findings Are False’ (2009) 18(4) Chance 40, P 41. 
1294 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016), 175. 
1295 Goodman, S. N., D. Fanelli, and J. P. A. Ioannidis, ‘What Does Research Reproducibility Mean?’ (2016) 
8(347) Science: Translational Medicine 1, 3. 
1296 Goodman, S. N., D. Fanelli, and J. P. A. Ioannidis, ‘What Does Research Reproducibility Mean?’ (2016) 
8(347) Science: Translational Medicine 1, 3. 
1297 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
1298 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101, 103. 
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o The number of subject mediations conducted by non-judge mediators; 

o Whether the same two retired judges who conducted 14 of the 18 mediations 

also conducted 26 of the 46 mediations (ie two mediator participants conducted 

most of the subject mediations); and 

o The exclusion criteria that led to some mediator participants’ mediations not 

being included in the data analysis. 

 Study 2:1299 62 mediations were observed in two cities (30 observed in one city, and 32 

observed in the other), and 29 mediators appear to have been selected to conduct the 

subject mediations.  In summary, the purpose of the study was to gain understanding of 

mediator responses to certain disputant behaviours, and it is important to know the 

range, variety, and scope of mediator participants whose behaviours were included in 

the study’s analysis.  The researchers do not provide the following information: 

o From the available observations, the number of mediator participants whose 

mediations were included for analysis; 

o The proportion of the 29 mediator participants who were observed in each city; 

o The number of mediator participants who were observed mediating more than 

once; and 

o It is unclear against which criteria the 29 mediator participants were selected.   

 Study 3:1300 a total of 100 mediations were observed in two cities (30 in one city and 70 

in the other), and 39 mediators appear to have been selected to conduct the subject 

mediations.  In summary, the purpose of the study was not clearly stated and appears 

to have been to investigate mediator opening statements in general.  The researchers 

 
1299 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261. 
1300 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3. 
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later explain that only 49 of the 100 observed mediations were included in the analysis 

(the remaining 51 did not include required process components).1301  As in Study 2., it is 

important to know the range, variety, and scope of mediator participants on whose 

behaviours the study’s findings are based.  The researchers do not provide the following 

information: 

o It is not clear how many of the 39 mediator participants’ mediations were 

included in the 49 analysed observations, nor how many of the 39 were 

observed in each city, nor how many of the 39 were observed more than 

once; 

o It is not clear how many of the original 39 mediators were excluded from 

analysis. 

o Study 4:1302 51 mediations were observed, of which only 32 incorporated the 

required mediation component (ie caucuses, or private meetings) and were 

included for analysis.  In summary, the purpose of the study was to investigate 

mediators’ use of private meetings.  Separate clusters of data were included 

for different parts of the data analysis, none of which is clearly explained.  In 

addition, the researchers appear to have had some difficulty in following up 

with disputants some months after the subject mediations.  The lack of clear 

information about the data classification and analysis, and the limited follow-

up data make it difficult to assess the reliability of the study’s findings.   

Important research data is missing from the researchers’ descriptions in many of the 47 

selected studies.  Fortunately, many of the researchers explain how they have chosen to replace it. 

 
1301 The missing component was the mediator’s opening session. 
1302 Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181. 
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6.3.1. Replacing missing data 

In a small number of the studies, researchers note that responders do not include answers to 

all survey/interview questions, and that they have replaced that missing data with a mean, or 

average, or median calculated from all other responses to the relevant question.1303  A similarly small 

number of researchers describe choosing not to take this action when finding incomplete observer 

notes from observational reports.1304  For example, in one of the latter studies, the researchers 

choose to exclude from analysis any mediations for which the observers’ notes are incomplete.1305  

Although the exclusion of subject mediations may be an improvement on replacing participant 

responses with data that is created from an “averaged” response, the exclusion remains a form of 

missing data: the events within the excluded mediations cannot contribute to the study’s results and 

findings, and it cannot be known what information they might have added. 

None of the studies mentions investigating why responders chose not to provide answers to 

all survey questions, nor why specific questions remained unanswered.  Where individual surveys 

are incomplete, the researchers could examine the unanswered questions seeking to establish if 

there is any commonality among them, and why participants might have chosen not to answer 

them.  For example, it may be that the participant did not know the answer (and did not feel 

pressured to provide one anyway), or that the question was sensitive for them, or too personal, or 

that they were somehow uncomfortable trying to answer it.1306 

 
1303 For example, see Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ 
(2005) 44(3) Industrial Relations 509; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115. 
1304 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Peeples, 
R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of 
Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101;  
1305 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
1306 See Chapter Seven for an exploration of the influence of sensitive survey questions.  
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In some studies, researchers do not access all the relevant views of participants.  Instead, they 

replace participant views with their own interpretations of in-mediation events.1307  It has been 

noted that this is a fraught approach because it relies on the researchers’ necessarily subjective 

interpretation being accepted in the absence of the participants’ own views.1308  For example, in one 

observational study of court-connected mediation, the researchers attend the subject mediations, 

making their own notes of all statements made by mediator and non-mediator participants.1309  The 

purpose of the study is not clearly stated; however, the researchers’ descriptions focus on the levels 

of consistency between how mediators say they will mediate and how they are observed to mediate.  

Analysis does not reveal the reasons for observed changes in mediator participant approaches, and 

the researchers develop a complex hypothetical model of interrelated in-mediation events to explain 

what they have observed (the model includes proposed mediator motivations for certain changes in 

approach).  Rather than check with the mediators that their theory might be feasible, the 

researchers present it as the only explanation for what they have observed.1310 

Having sensed that some data is missing, readers may become doubtful or uncertain about 

the whole study.  It has been suggested that, rather than replace what is missing, the uncertainty 

and doubt can be avoided if researchers are transparent in their reporting, even if only briefly, (eg if 

 
1307 For example, see Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce 
Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; McDermott, E. P., and R. 
Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party 
Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
1308 Beck, C. J. A., and B. D. Sales, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989; Pope, C., S. Ziebland, and N. Mays, ‘Qualitative Research in Health 
Care: Analysing Qualitative Data’ (2000) 320 BMJ 114. 
1309 Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3. 
1310 For more information about researcher interpretation of data, see above 6.2.2. Subjective data. 
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they acknowledge the missing data and the missing contributions of study participants who have 

been excluded from data analysis).1311 

6.3.2. Coding and inter-coder reliability 

A further cause of missing data in qualitative research is the use of coding techniques as part 

of data analysis.  This and the next sub-section consider the use of what are now likely to be out-

dated coding processes and procedures that are described in the selected studies.   

Coding refers to the processes used by researchers to categorise or classify qualitative data for 

quantitative or statistical analysis with coders who create electronically coded information.  The 

advantages of coding include its capacity to simplify the analytical process by converting large 

amounts of complex behavioural data into manageable units and themes that are readily accessible 

and useable. 1312  Coded data is created for a specific analytical task and is usually limited to that 

task, and coding categories are typically designed to be appropriate and suitable to the relevant 

study, and to its purpose.1313   

The disadvantages of coding include that it necessarily fragments the data’s original 

integrity,1314 which can lead to the potential misrepresentation of complex information when it is 

converted into quantifiable units.1315  Coding re-shapes data into forms that suit the coding scheme 

 
1311 Goodman, S., Statistical Methods as Social Technologies versus Analytical Tools: Implications for 
Metascience and Research Reform (Presentation at Metascience Symposium, Stanford University, USA, 2019). 
1312 Bryman, A., Social Research Methods (Oxford University Press, UK, 2016); Dixon-Woods, M., S. Agarwal, B. 
Young, D. Jones, and A. Sutton, ‘Integrative Approaches to Qualitative and Quantitative Evidence’ (Health 
Development Agency, National Health Service, UK, 2004), available on 
<https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http://nice.org.uk/nicemedia/docu
ments/integrative_approaches.pdf>; Bryman, A., Social Research Methods (5th Edition, Oxford University Press, 
UK, 2016); LeCompte, M. D., and J. P. Goetz, ‘Problems of Reliability and Validity in Ethnographic Research’ 
(1982) 52(1) Review of Educational Research 31. 
1313 LeCompte, M. D., and J. P. Goetz, ‘Problems of Reliability and Validity in Ethnographic Research’ (1982) 
52(1) Review of Educational Research 31.  
1314 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016). 
1315 LeCompte, M. D., and J. P. Goetz, ‘Problems of Reliability and Validity in Ethnographic Research’ (1982) 
52(1) Review of Educational Research 31; Dixon-Woods, M., S. Agarwal, B. Young, D. Jones, and A. Sutton, 
‘Integrative Approaches to Qualitative and Quantitative Evidence’ (Health Development Agency, National 
Health Service, UK, 2004), available on 

 

https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http:/nice.org.uk/nicemedia/documents/integrative_approaches.pdf
https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http:/nice.org.uk/nicemedia/documents/integrative_approaches.pdf
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– and the researcher – and it has been suggested that the growing reliance on computerised 

quantitative research and analysis has contributed to increasing calls for coding-based research, in 

turn leading to reduced interest in incorporating qualitative research’s broader social and narrative 

contexts (which may require more complex coding schemes).1316   

Another disadvantage of coding is that is also a major cause of missing data: where the 

original data is re-configured to suit analysis, it is unavoidable that some of the original data is lost.  

The nature and purpose of the coding dictates which data is retained, and which is not.  It has also 

been suggested that the use of independent uninformed coders for data coding may lead to 

unintended (and undetected) loss of important data through coding, especially where the coders are 

not well-informed about the information they are being asked to code.1317  The same commentator 

has suggested that a single well-informed coder may appear to be less objective than a pair of 

uninvolved coders; however, the informed coder is likely to produce more reliable research data for 

analysis. 

Twenty-two of the studies do not include any mention of coding;1318 however, the nature of 

their data analysis suggests that some form of coding was applied.  Among the remaining 25 studies, 

 
<https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http://nice.org.uk/nicemedia/docu
ments/integrative_approaches.pdf>. 
1316 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Probst, B., ‘The Eye 
Regards Itself: Benefits and Challenges of Reflexivity in Qualitative Social Work Research’ (2015) 39(1) Social 
Work Research 37.  
1317 Greenhalgh, T., How to Read a Paper: The Basics of Evidence-Based Medicine (5th Edition, Wiley and BMJI 
Books, UK, 2014). 
1318 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ 
Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 Human Communication 
Research 104; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: 
A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of 
Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial 
Relations 22; Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and 
Unsuccessful Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; Karim, A. and D. Dilts, 
‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 
129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) 
Industrial Relations 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator 

 

https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http:/nice.org.uk/nicemedia/documents/integrative_approaches.pdf
https://www.webarchive.org.uk/wayback/archive/20140616174235mp_/http:/nice.org.uk/nicemedia/documents/integrative_approaches.pdf
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two explicitly do not use coding in their data analysis,1319 and another two describe using coding 

merely to check data integrity (eg categorisation of having reached agreement in mediation).1320  A 

further five describe the use of coding schemes to organise or classify information obtained from 

court and program records.1321  The remaining sixteen studies include some form of coding as part of 

 
Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and 
B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) 
Journal of the International Listening Association 74; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation 
Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., 
‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 
28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, 
‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Shapiro, D., 
R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social 
Issues 101; Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, 
Annual Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with 
Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association 
of Conflict Management, 2007); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: 
The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., Jr, and D. E. Rude, 
‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: 
What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
1319 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Vanderkooi, L., and J. Pearson, ‘Mediating 
Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) Family Relations 557. 
1320 Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) 
Industrial Relations 509; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and 
Sources of Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94. 
1321 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Sourdin, 
T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution Research Centre, La 
Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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the analysis of their qualitative data (eg coding of information about mediator and/or non-mediator 

in-mediation behaviour).1322 1323 

Of the sixteen studies that include mention of coding for analysis of qualitative data, three use 

coding to analyse survey responses;1324 three use coding to analyse reports of live observations;1325 

three use coding to analyse audio-recordings of mediations;1326 and seven use coding to analyse a 

 
1322 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. 
Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 
1989); Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful 
and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach 
(Praeger, USA, 1989); Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going 
On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. 
Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An 
Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute 
Resolution 101; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. 
Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing 
Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. 
Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) 
Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil 
Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: 
The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; 
Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. 
M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
1323 In one of the sixteen studies, the researchers do not explicitly mention the use of data coding; however, 
they do thank four people for assisting with ‘coding’ [Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-
Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135, 135]; in that 
study, coders confirm their reliability by discussing disagreed items until they reach agreement. 
1324 Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ (1996) 11(1) Ohio State Journal on Dispute 
Resolution 105; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. 
Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 
1989); McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence 
of a Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
1325 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Wall, J. A., Jr, and S. 
Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, 
and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
1326 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
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combination of surveys and/or audio-recordings and/or video recordings.1327  In one study, the 

researchers mention that the use of inadequately reported coding schemes is one flaw in mediation 

research, yet they include a very limited description of the coding scheme incorporated into the 

analysis of their own survey and observation data.1328   

It is clear that coding of various kinds is prevalent among the selected studies (eg almost all 

use some form of statistical analysis which requires qualitative data to be quantified), and that 

researchers have been able to access coding skills.  A pre-existing coding scheme is used in one 

study;1329 two studies describe augmenting pre-existing schemes; 1330  and five studies describe 

 
USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ 
(1985) 10 Mediation Quarterly 55; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of 
Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
1327 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party 
Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality and 
Social Psychology 104; Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. 
Ippolito, ‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing 
Conflict: An Interdisciplinary Approach (Praeger, USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. 
Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; 
Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 
32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. 
M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, 
‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict 
Resolution 546. 
1328 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135. 
1329 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55.  
1330 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict 
Resolution Quarterly 261.  
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devising coding schemes specific to their own study. 1331 1332  The researchers comment on the 

limitations of coding schemes and the strictures they place on qualitative data. 

Of the sixteen studies that describe coding their research data, only one describes the storage 

of coded data – in that case, the researchers input the coded data to an SPSS database.1333   

There is an obvious tension between, on the one hand, the efficiency of coding that aid data 

analysis and produces clear quantitative results and findings, and, on the other, alternative analysis 

methods that can accommodate the qualitative nuances of a process such as mediation – being able 

to consider the context in which the data was created, the nuances of verbal and non-verbal 

exchanges and interactions between mediator participants and non-mediator participants, and of 

exchanges between non-mediator participants.   

The use of computerised data-coding and data-analysis is becoming more widespread as 

increasingly complex computer software becomes readily available1334 – and its application 

continues to reduce research costs; however, there continues to be a risk of excluding important 

research data.  One recent comprehensive literature review has reported that researchers are 

designing research to suit technological capacity, rather than technological capacity being designed 

to suit research needs.1335  In future, care will need to be taken to ensure that the inevitable increase 

 
1331 Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An 
Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, 
‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the 
International Listening Association 74; Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of 
Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., 
T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife 
Interaction in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An 
Interdisciplinary Approach (Praeger, USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process 
and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55. 
1332 One study describes using two schemes: one pre-existing, and one devised for the study – Slaikeu, K. A., R. 
Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation 
Quarterly 55. 
1333 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
1334 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016). 
1335 Sassenberg, K., and L. Ditrich, ‘Research in Social Psychology Changed Between 2011 and 2016: Larger 
Sample Sizes, More Self-Report Measures, and More Online Studies’ (2019) 2(2) Advances in Methods and 
Practices in psychological Science 107. 
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in the use of coding in empirical studies of mediation does not lead to increased loss of important 

research data. 

Inter-coder reliability and discarded data 

Pairs, or groups, of coders, or raters, are used by researchers as an objective means for 

interpreting and categorising, or coding, their data,1336 and coders are expected to produce reliably 

categorised data.  When they agree on the categorisation of certain items, the coders are expected 

to use those categorisations consistently, and, when they cannot agree on any piece of data, they 

are expected to reach an agreed consistent interpretation.1337  It is important for researchers to 

know if, and when, the coders consistently disagree on certain items, what is the nature of those 

contentious items, and why they consistently disagree on them.1338   

It is inevitable that coders themselves influence the themes, categories, and analyses they 

interpret from the data,1339 and those influences have been said to be affected by the time of day 

during which the coding takes place, as well as the complexity of the coding task, and even the 

coder’s interest in the content of the data.1340  In other words, the coders’ subjective views influence 

 
1336 Armstrong, D., A. Gosling, J. Weinman, and T. Marteau, ‘The Place of Interrater Reliability in Qualitative 
Research’ (1997) 31(3) Sociology 597; Bond, T., and C. M. Fox, ‘Measuring Facts Beyond Ability and Difficulty’ in 
Bond, T., and C. M. Fox (eds), Applying the Rasch Model: Fundamental Measurement in the Human Sciences 
(3rd Edition, Taylor & Francis, UK, 2015); Bryman 2016; LeBreton, J. M., and J. L. Senter, ‘Answers to 20 
Questions About Interrater Reliability and Interrater Agreement’ (2008) 11(4) Organizational Research 
Methods 815. 
1337 LeBreton, J. M., and J. L. Senter, ‘Answers to 20 Questions About Interrater Reliability and Interrater 
Agreement’ (2008) 11(4) Organizational Research Methods 815. 
1338 Bond, T., and C. M. Fox, ‘Measuring Facts Beyond Ability and Difficulty’ in Bond, T., and C. M. Fox (eds), 
Applying the Rasch Model: Fundamental Measurement in the Human Sciences (3rd Edition, Taylor & Francis, 
UK, 2015). 
1339 Armstrong, D., A. Gosling, J. Weinman, and T. Marteau, ‘The Place of Interrater Reliability in Qualitative 
Research’ (1997) 31(3) Sociology 597. 
1340 Bond, T., and C. M. Fox, ‘Measuring Facts Beyond Ability and Difficulty’ in Bond, T., and C. M. Fox (eds), 
Applying the Rasch Model: Fundamental Measurement in the Human Sciences (3rd Edition, Taylor & Francis, 
UK, 2015). 
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their data coding,1341 perhaps interfering with the objective purpose of their role.  The subjectivity 

might also influence, and contribute to, their disagreements on certain coding items.  

Of the sixteen studies that describe coding their qualitative data, twelve mention the use of 

coders, or ‘raters’,1342 who were responsible for the coding,1343 and eleven include descriptions of 

procedures for maintaining coder ‘reliability’.1344  Researchers have sought to maintain coder 

 
1341 Pope, C., S. Ziebland, and N. Mays, ‘Qualitative Research in Health Care: Analysing Qualitative Data’ (2000) 
320 BMJ 114.  
1342 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261, 270. 
1343 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator 
Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of 
Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; 
Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ 
(1993) 17(3) Law and Human Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. 
L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) 
Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1344 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment 
Comparing Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Peeples, R., 
C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical 
Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case 
Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators 
Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., and D. G. Pruitt, ‘The 
Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) Personality and Social 
Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in 
Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. 
McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in Community 
Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. Pruitt, R. S. 
Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in 
Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
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reliability through the use of several techniques including pre-testing of coder capacities, 1345 and re-

coding the data at least a second time. 1346  Five of the selected articles describe a coding process 

that includes the coders working together to compile the final coded dataset. 1347   

It has been noted that, when it is a requirement for coders to agree on their coding, they (or 

the researchers) may discard the data on which they cannot agree,1348 as is reported in three of the 

selected studies.1349  Two of the studies mention excluding data on which the coders were unable to 

reach agreement;1350 one study describes excluding coded items on which the two coders did not 

attain a pre-established reliability measure (ie they could not agree).1351  In four of the studies, the 

researchers describe requiring coders to agree on all coded items; however, where they disagree, 

 
1345 For example, see Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction 
in Successful and Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary 
Approach (Praeger, USA, 1989); Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in 
Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The 
Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., 
D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing 
in Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1346 For example, see Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and 
Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123. 
1347 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ 
(2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181. 
1348 Greenhalgh, T., How to Read a Paper: The Basics of Evidence-Based Medicine (5th Edition, Wiley and BMJI 
Books, UK, 2014). 
1349 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Wall, J. A., Jr, and S. 
Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, 
and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
1350 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) 
Conflict Resolution Quarterly 3. 
1351 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104. 
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they are required to discuss the disagreed item until they reached agreement.1352  For readers, the 

items excluded by coders are missing data, discarded not because they were not valuable, but 

because the coders proved unable to categorise events or behaviours within the subject mediation.  

Researchers who mention discarding unagreed data do not appear to consider how the discarded 

data might have affected the study results, had it been retained and included in the data analysis.  

For example, if coders could not agree on, say, contentious or subtle mediator behaviours, the final 

analysis might be based only on the coders’ agreed coding of less contentious and less subtle 

behaviours – leading to results that omit key information about other behaviours, and misrepresent 

the mediation process as having been less nuanced than was actually the case. 

In one of the studies,1353 coders were required to code 6,273 non-mediator statements and 

7,789 mediator statements.  Due to disagreement, they excluded 567 non-mediator statements, and 

545 mediator statements.1354  The researchers do not describe the nature of the missing statements, 

nor do they give any indication if there was any consistency in types of statements the coders 

excluded, nor any effects their exclusion may have had on their analysis and results. 

In a second study, ‘intangible issues’ are included as a key measure for assessing short-term 

success in the subject mediations (ie whether an agreement was reached).1355  The researchers 

describe intangible issues as including values and matters of principle, being ‘human needs that are 

 
1352 Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ 
(2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil 
Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do 
Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
1353 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261. 
1354 Wall, J. A., Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution 
Quarterly 261; the researchers do not make clear what the excluded statements were or why the coders could 
not agree on their categorisation. 
1355 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 550. 
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deeply felt and are “not for trading”’,1356 and report a high degree of non-reliability between their 

coders on intangible issues.  They rightly include a caution about their results; however, they do not 

exclude the apparently contentious item and it is retained as a key measure in their analysis and in 

their results.   

In a third study, two coders enter their observational data into electronic coding devices while 

observing subject mediations. 1357  The devices are designed and programmed to accept data in 

coded format, according to a scheme devised by the researchers prior to the commencement of the 

observational studies.  The observers are required to continuously select and enter appropriate 

codes while observing the subject mediations.  In subsequent reliability testing of coded items, some 

were excluded because they did not meet reliability measures.  Six out of 20 of the coded items for 

non-mediator participants were excluded, and four of 28 of the coded items for mediator 

participants were excluded.  The researchers do not describe the nature of the excluded data, nor 

how its exclusion might have affected the study’s results. 

Developments in artificial intelligence and technology will likely obviate the need for co-

coding; however, the risks will remain that data will be narrowed, or shaved, to suit preferred 

technological approaches – and that this will apply to the nature of data that is collected and to the 

way in which it is analysed.  Artificial intelligence is creating a capacity for simultaneous observation, 

coding, and analysis and, while this presents exciting opportunities for the investigation of mediation 

– and of mediator effectiveness – it is important for researchers not to lose sight of the important 

contextual details and nuances that affect the behaviour and responses of all mediation participants. 

 
1356 Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors 
Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546, 550. 
1357 McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104. 
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6.4. Chapter Five and Chapter Six: Findings 

In preparation for Chapter Seven, this section includes the findings from this Chapter and 

restates the findings from Chapter Five.  Final outcomes of the systematic appraisal are reported in 

Chapter Seven. 

6.4.0. Chapter Five: Findings 

The analysis was designed to establish the representativeness, suitability, and capacity of the 

mediator and non-mediator participants who are responsible for contributing key research data to 

each of the 47 selected studies.  Four key findings are reported. 

i. Researchers generally include very limited information about mediator and non-

mediator participants in their studies, and a little less than half the studies do not 

include information about the processes and procedures for the selection of study 

participants; 

ii. According to the available information in the studies, the study participants (mediator 

and non-mediator) may not be representative of the population that typically conducts 

and attends mediation; 

iii. Within the selected studies, mediator and non-mediator participants have a variety of 

knowledge and experience about mediation and thus a variety of capacities to provide 

the information required by the researchers; however, these capacities appear not to 

have been taken into account in the allocation of research roles; and 

iv. Based on the limited information provided in the studies, the appraisal of participant 

capacity suggests that the selected study participants (mediator and non-mediator) 

were unlikely to be well-suited to the study purpose in many of the studies and may not 

have had the capacity to consistently provide credible research data.   
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6.4.1. Chapter Six: Findings 

The analysis reported in this Chapter sought to establish the credibility of research data and 

the reliability of research findings in the selected studies.  Five key findings are reported. 

1. The research data in the selected studies has limited credibility, affecting the reliability 

of the research findings reported in the studies; 

2. Data collection in the studies relies on a limited range of methodologies whose 

credibility and reliability have long been questioned in the mediation field as well as in 

other fields of research; 

c. Use of the methodologies is widespread among the 47 selected studies; 

d. Around half the studies acknowledge some of the data collection limitations; 

3. Because of their limitations, the methodologies have limited suitability for the subject 

studies and for their mediator and non-participants;  

4. The researchers appear not to have either reported on or considered how the 

methodological limitations might have affected their research data, nor do they appear 

to have taken those effects into account when interpreting the research data and 

reporting their study results; and 

5. The data collection limitations are sufficiently widespread in the studies to suggest 

there are likely to be systemic issues constraining how research data is collected in 

empirical studies of mediation. 

 

6.5. Conclusion  

The analysis reported in this and the previous Chapter, suggest that the data collected by the 

researchers in the selected studies has limited credibility, and is therefore limited in the contribution 

it can make to what is known about mediation, and about mediator, effectiveness.  For example: 
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 The study participants may have limited suitability for the purposes of the studies, and 

many are unlikely to have the knowledge and experience of mediation to provide the 

information required by the researchers;   

 In a number of studies, the repeat player status of mediator and non-mediator 

participants is likely to have influenced the information they chose to provide to the 

researchers, further limiting its utility; 

 The data collection methodologies described by the researchers have significant 

limitations, including their unreliability;  

 There are numerous instances where the researchers have impacted on the 

interpretation and collection of  the data (eg by excluding participants and/or 

information, by imposing their own interpretations of in-mediation events, and/or by 

using subjective measures); and 

 The studies do not demonstrate awareness of the importance of these concerns and 

the effects they are likely to have on the results and findings reported in the studies. 

Although some of the studies were conducted more than 30 years ago, many others are much 

more recent.  Yet the methodologies described in the oldest studies are still being used in studies 

that are less than ten years old.  The oldest of the studies includes a warning about the unreliability 

of what was then a predominant data collection methodology (ie surveys/self-reports).  It is 

perplexing that recent published research includes acknowledgement of the unreliability of that 

same methodology, while continuing to use it.1358 

Chapter Seven concludes the systematic appraisal, considering researcher influence and 

reflexivity including the researchers’ awareness of their influence on their studies.  The Chapter 

includes a limited bibliometric analysis of the 47 selected studies, as well as a targeted review of 

 
1358 Ali, S. F., ‘Practitioners’ Perception of Court-Connected Mediation in Five Regions: An Empirical Study’ 
(2018) 51(4) Vanderbilt Journal of Transnational Law 997. 
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constraints on mediation research which incorporates results from an online survey of professional 

mediators. 
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Chapter Seven: The researchers1359  

7.0. Introduction, context, and aims 

In order to investigate the primary Research Question in this thesis, ‘what is an effective, or 

“good”, mediator?’,1360 this Chapter includes a report on Part Three of the systematic appraisal, a 

brief bibliometric analysis of the selected studies, and a targeted review of aspects of mediation 

practice. This work builds on the thematic literature reviews explored in previous chapters,1361 and 

reflects and extends aspects of the systemic appraisal work undertaken in previous chapters.1362  In 

addition, the responses to an online survey of professional mediators have been analysed to gain 

greater understanding of mediators’ own preferences for future mediation research (in effect, 

mediator perceptions of gaps in what is known about the practice of mediation).1363   

In Chapter Two, the systematic appraisal was introduced as an analytical methodology in a 

metaresearch framework.  In reporting on Part One of the appraisal, in Chapter Five there was an 

exploration of the suitability, capacity, and diversity of study participants in the 47 studies (including 

mediator and non-mediator participants).  In reporting on Part Two of the appraisal, Chapter Six 

involved a consideration of the data collection methods described in the 47 studies for collecting 

research data from and about the study participants.  This Chapter concludes the appraisal with an 

initial focus on researcher influence and reflexivity, recognised as the third key component of 

systematic appraisals.1364  

The analysis of researcher influence and reflexivity is based on the limited information 

included in the 47 studies as well as relevant information from other literature, including the 

 
1359 This Chapter incorporates Part Three of the systematic appraisal. 
1360 See Chapter One, 1.7.3. Research Questions. 
1361 See Chapter Three and Chapter Four. 
1362 See Chapter Five and Chapter Six. 
1363 For a description of the survey methodology, see Chapter Two, 2.5. Online survey of professional 
mediators. 
1364 Dixon-Woods, M., R. L. Shaw, S. Agarwal, and J. A. Smith, ‘The Problem of Appraising Qualitative Research’ 
(2004) 13 Quality and Safety in Health Care 223; Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: 
Critically Appraising Qualitative Research’ (2008) 337:a1035 BMJ 687. 
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literature on research integrity.  Researcher influence is explored in terms of two spheres of 

influence.  In various ways, researcher influence extends beyond the specific context of any 

empirical study, and, in the field of mediation, has the potential to affect the development and 

reinforcement of prevailing views and preferences about mediation and about mediation research.  

Researcher influence is also internal to any study they conduct and is then known as researcher 

reflexivity.  Researcher reflexivity refers to a researcher’s awareness of their own influence within 

their studies and how that influence may affect various research factors, including the interpretation 

and reporting of results.  The appraisal considers the effects of both types of influence on the 

credibility, reliability, and justifiability of research data, research results, and research findings.  A 

limited bibliometric analysis contributes to the appraisal of researchers’ external influence. 

The second part of the Chapter includes the targeted review of constraints on studies of 

mediation, as well as researcher and mediator perceptions of knowledge gaps in the field of 

mediation, including about mediation itself and about its practise.  An electronic search of two 

online databases suggests there is not an extensive literature on factors reported to constrain 

mediation research.1365  The targeted review relies on comments made within the 47 selected 

studies and in other studies, and provides a context for the analysis and appraisal that is at the core 

of this thesis, ultimately confirming research issues that are explored in some detail elsewhere in 

 
1365 Electronic searches were conducted of the University of Newcastle Library electronic database, and of 
Google Scholar, using the same search term for both: “constraints on conflict mediation research”.  The first 
page of the university database listed one relevant item (a publication already included in this Chapter’s 
analysis: Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ 
(2012) 5(4) Negotiation and Conflict Management Research 401).  The first relevant item listed by Google 
Scholar appeared on page 3 (a publication referenced throughout this thesis: Beck, C. J. A., and B. D. Sales, ‘A 
Critical Reappraisal of Divorce Mediation Research and Policy’ (2000) 6(4) Psychology, Public Policy, and Law 
989).  The second page of the UON search included a second article by the same two authors, published in the 
same journal issue, and also referenced in this Chapter (Kressel, K., and J. Wall, ‘Introduction to the Special 
Issue on Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 334).  References 
included in both the articles listed in the UON database include many of the 47 studies, as well as other 
publications by the same two authors.  Issues related to publication and citation influence are considered later 
in this Chapter (see 7.1.1. Researcher influence: external). 
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this thesis, such as the lack of definitional consistency,1366 the lack of consistent measures of 

mediation outcomes,1367 and methodological shortcomings.1368   

The Chapter concludes with a summary of key findings from the systematic appraisal. 

7.0.1. Aims of Chapter Seven 

This Chapter includes Part Three of the systematic appraisal, and a review of constraints on 

mediation research incorporating a review of knowledge gaps in mediation research.   

Commentators recommend that, when assessing the quality of qualitative research, 

appraisers take into account whether a study includes any acknowledgement of researcher 

reflexivity, and whether the reflexivity provides adequate coverage of the researchers’ recognition 

of their own influence throughout the study.1369 

Researcher influence and reflexivity are accepted as being core components of systematic 

appraisals of qualitative research.1370  Researcher reflexivity is a form of quality control that is said to 

go to the heart of a study’s rigour, including of its data and of its findings.1371  When a researcher is 

reflexive, they are making their own research accountable by confirming the quality of its data, and 

by being transparent in their own awareness, recognition, and acknowledgement of their own 

influence on every aspect of their study.1372   

 
1366 See Chapter Three, Chapter Four. 
1367 See Chapter Three. 
1368 See Chapter Five, Chapter Six. 
1369 For example, see Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through 
Qualitative Research’ (2018) 61(4) Academy of Management Journal 1189; Kuper, A., L. Lingard, and W. 
Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ (2008) 337:a1035 BMJ 687. 
1370 Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337:a1035 BMJ 687; Spencer 2003. 
1371 Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through Qualitative Research’ 
(2018) 61(4) Academy of Management Journal 1189; Weiner-Levy, N., and A. Popper-Giveon, ‘The Absent, the 
Hidden and the Obscured: Reflections on “Dark Matter” in Qualitative Research’ (2013) 47(4) Quality and 
Quantity 2177. 
1372 Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through Qualitative Research’ 
(2018) 61(4) Academy of Management Journal 1189; Probst, B., ‘The Eye Regards Itself: Benefits and 
Challenges of Reflexivity in Qualitative Social Work Research’ (2015) 39(1) Social Work Research 37. 
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The Chapter has three sets of aims, one relating to completion of the systematic appraisal, 

and the others to reviewing constraints on mediation research, and gaps in knowledge about 

mediation and its practise: 

I. Completion of the systematic appraisal 

a. To ascertain the levels of researcher influence in the context of the 47 studies; 

and 

b. To analyse the adequacy of researcher reflexivity in the selected 47 studies.  

II. Reviewing researcher acknowledgement of: 

a. Constraints on mediation research; 

b. Knowledge gaps in mediation research; and  

c. Options for overcoming constraints and filling knowledge gaps. 

III. Reviewing professional mediator perceptions of: 

a. Gaps in what is known about mediation practice. 

7.0.2. Key findings 

In this Chapter, there are four key findings. 

I. There is almost no researcher reflexivity, or acknowledgement of researcher influence, 

in the 47 selected studies;  

II. There is no researcher reflection on the influence of power relationships within their 

studies, including power relationships involving the researcher; 

III. Without information about how the researchers’ influence may have affected the 

selection, behaviour, and survey/interview responses of study participants, it is not 

possible to assess the reliability and justifiability of the studies’ findings; and 
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IV. There is much in common between researcher-identified constraints on mediation 

research and the constraints identified in this thesis. 

7.0.3. Scope of the Chapter 

The study of mediation is complex and is centred on a process that is recognised and applied 

in many parts of the world.  Despite its widespread practise, there is no consistency in what 

constitutes a mediation, nor in how its effectiveness is defined and measured, nor is there a 

common understanding about the role of the mediator.  As noted in Chapter One and Chapter Three 

of this thesis, mediation is practised and studied in many contexts, including in association with legal 

systems and with family/divorce/custody processes, in community-based and in 

labour/management contexts.  Researchers can conduct studies that are based on simulated 

mediations and they can undertake large-scale evaluations of existing mediation programs and 

services.  However, despite the 47 selected studies being conducted in seven different contexts, the 

settings themselves are quite limited.  For example, of the 47 studies, four occur in a family context 

(ie in each of the studies, the presenting disputes concerned family/divorce/child custody 

matters);1373 however, all four are conducted in an institutional community-based setting relying on 

court referral to mediation.1374  Seven of the studies are in a community-based context (the 

presenting disputes concerned neighbour-neighbour disputes or landlord-tenant disputes, or minor 

consumer complaints, and such like); however, all were conducted in institutional community-based 

settings relying largely on court referral to mediation.1375  Of the 47 studies, nine concern 

 
1373 See Chapter Three for an explanation of this thesis’ differentiation of study contexts relevant to the 47 
selected studies. 
1374 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Slaikeu, K. A., R. Culler, J. Pearson, and N. 
Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Thoennes 1985 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115.   
1375 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; 
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labour/management disputes and all were conducted in an institutional mediation setting using 

repeat player mediators and repeat player disputant representatives.1376  These represent quite 

limited settings, despite the range of dispute contexts.   

The practise of mediation can be strongly associated with western cultural norms and 

Eurocentric legal systems,1377 and the insertion of such processes into different cultural settings has 

sometimes been seen to be problematic, even controversial.1378  Of particular concern is that the 

process may be based on an individualistic worldview that does not always accommodate the 

approaches and values of other societies and cultures,1379 including those with collectivist and 

 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., W. R. Fry, 
L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, ‘The Process of Mediation: Caucusing, 
Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The 
Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., 
D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing 
in Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1376 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ 
(1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory 
and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; Posthuma, R. A., A. 
Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: Facilitating and Inhibiting 
Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the 
Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101. 
1377 Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict Revisited’ 
(2008) 33(1) Peace and Change 60; Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and Culture 
Research’ (2019) 12(2) Negotiation and Conflict Management Research 105; McConnell, B., ‘To Bring Peace 
that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) International Journal of Community 
Music 349; O’Connell, J. M., and S. E.-S. Castelo-Branco, Music and Conflict (University of Illinois Press, USA, 
and New University of Lisbon, Portugal, 2010). 
1378 Capulong, E. R. C., ‘Mediation and the Neocolonial Legal Order: Access to Justice and Self-Determination in 
the Philippines’ (2012) 27(3) Ohio State Journal on Dispute Resolution 641. 
1379 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 

http://www.civiljustice.info/adreval/1/
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communitarian values.1380  In addition, it has been suggested that the research approaches and 

methods used in many empirical studies, including studies of mediation, rarely take into account 

contextual influences and this might undermine their validity.1381   

In addition to the 47 selected studies, the material referenced in this Chapter includes 

reference to studies conducted in non-Western settings and contexts such as Brazil, South Africa, the 

Gambia, Ghana, Scandinavia, and the Philippines, as well as research from the US, Australia, England, 

Ireland, and Scotland.1382  The research disciplines have also been purposely broadened to include 

those additional to dispute/conflict resolution1383 and law,1384 and they include anthropology,1385 

 
1380 For example, see Capulong, E. R. C., ‘Mediation and the Neocolonial Legal Order: Access to Justice and Self-
Determination in the Philippines’ (2012) 27(3) Ohio State Journal on Dispute Resolution 641. 
1381 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191; Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation 
and Culture Research’ (2019) 12(2) Negotiation and Conflict Management Research 105; Keikelame, M. J., and 
L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative Research Project, Cape Town, 
South Africa’ (2019) 12 Global Health Action 1. 
1382 The methodology for the choice of additional material is described in Chapter Two, see 2.4. Targeted 
review: constraints on research. 
1383 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1; Ebner, N., and J. Parlamis, ‘Weaving Together Theory, Research, 
Practice, and Teaching: A Four-Dimensional Approach to Negotiation and Conflict Management Work’ (2017) 
10(4) Negotiation and Conflict Management Research 245; Fisher, J., and B. Fisher-Yoshida, ‘Educating 
Negotiators: Using Theory, Practice, Case Studies, and Simulations in an Integrated Learning Experience’ (2017) 
10(4) Negotiation and Conflict Management Research 286; Hansen, T., and M. Umbreit, ‘State of Knowledge: 
Four Decades of Victim-Offender Mediation Research and Practice: The Evidence’ (2018) 36 Conflict Resolution 
Quarterly 99; Storrow, R., and A. Georgakopoulos, ‘Mediators and Metaphors: An Analysis of Conflict 
Resolution Metaphors’ (2014) 69(2) Dispute Resolution Journal 41.  
1384 Adrian, L., and S. Mykland, ‘Unwrapping Court-Connected Mediation Agreements’ in A. Nylund, A. K. 
Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018); Asmussen, I. H., ‘Mediation in 
Light of Modern Identity’ in A. Nylund, A. K. Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer 
Open, 2018); De Girolamo, D., The Fugitive Identity of Mediation: Negotiations, Shift Changes and Allusionary 
Action (Routledge, UK, 2013); De Girolamo, D., ‘Sen, Justice and the Private Realm of Dispute Resolution’ 
(2018) 14(3) International Journal of Law in Context 353; Ervasti, K., ‘Past, Present and Future of Mediation in 
Nordic Countries’ in A. Nylund, A. K. Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 
2018); Singletary, L., L. L. S. Smutko, G. C. Hill, G. C. Smith, S. E. Daniels, J. S. Ayers, and K. Haaland, ‘Skills 
Needed to Help Communities Manage Natural Resource Conflicts’ (2008) 25(3) Conflict Resolution Quarterly 
303.  
1385 Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict Revisited’ 
(2008) 33(1) Peace and Change 60. 
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business and management,1386 communications,1387 musicology,1388 political science,1389 

psychology,1390 and social sciences and sociology1391.  From this sample, twenty six articles and 

reports were identified that include five literature reviews;1392 twelve publications reporting on 

 
1386 Ebner, N., and J. Parlamis, ‘Weaving Together Theory, Research, Practice, and Teaching: A Four-
Dimensional Approach to Negotiation and Conflict Management Work’ (2017) 10(4) Negotiation and Conflict 
Management Research 245; Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and Culture Research’ 
(2019) 12(2) Negotiation and Conflict Management Research 105; Marin, J. R., M. Olekalns, and W. Adair, 
‘Normatively Speaking: Do Cultural Norms Influence Negotiation, Conflict Management, and Communication?’ 
(2019) 12(2) Negotiation and Conflict Management Research 146; Olekalns, M., D. Shestowsky, S. P. Skratek, 
and A.-S. De Pauw, ‘The Double Helix of Theory and Practice: Celebrating Stephen J. Goldberg as a Scholar, 
Practitioner, and Mentor’ (2019) 13(1) Negotiation and Conflict Management Research 85.  
1387 Broome, B. J., ‘Negotiating the Nexus: Symbiotic Relationship of Theory and Practice in Conflict 
Management’ (2017) 10(4) Negotiation and Conflict Management Research 252. 
1388 McConnell, B., ‘To Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) 
International Journal of Community Music 349; O’Connell, J. M., and S. E.-S. Castelo-Branco, Music and Conflict 
(University of Illinois Press, USA, and New University of Lisbon, Portugal, 2010). 
1389 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1. 
1390 Gaspodini, I. B., A. da Rosa Alves, and L. R. F. de Oliveira, ‘Where is Conflict Mediation Used? A 20-Year 
Period Systematic Literature Review’ (2016) 8(2) Revista de Psicologia Da IMED 194; Gelfand, M. J., and J. 
Brett, ‘Big Questions for Negotiation and Culture Research’ (2019) 12(2) Negotiation and Conflict Management 
Research 105; Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a 
Qualitative Research Project, Cape Town, South Africa’ (2019) 12 Global Health 1. 
1391 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191; Hansen, T., and M. Umbreit, ‘State of Knowledge: Four 
Decades of Victim-Offender Mediation Research and Practice: The Evidence’ (2018) 36 Conflict Resolution 
Quarterly 99. 
1392 Expert Group on Mediation in Civil Justice in Scotland, Bringing Mediation into the Mainstream in Civil 
Justice in Scotland (Scottish Mediation, Report to the Scottish Government, Scotland, June 2019); Gaspodini, I. 
B., A. da Rosa Alves, and L. R. F. de Oliveira, ‘Where is Conflict Mediation Used? A 20-Year Period Systematic 
Literature Review’ (2016) 8(2) Revista de Psicologia Da IMED 194; Hansen, T., and M. Umbreit, ‘Sate of 
Knowledge: Four Decades of Victim-Offender Mediation Research and Practice: The Evidence’ (2018) 36 
Conflict Resolution Quarterly 99; Kennedy Institute of Workplace Mediation Research Group, Shaping the 
Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, 
Ireland, 2016); Crime and Justice, An International Evidence Review of Mediation in Civil Justice (The Scottish 
Government, Social Research Series, June 2019). 
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empirical studies;1393 and nine that make recommendations for future research approaches.1394  The 

purpose of including additional references was to expand the scope of acknowledged constraints on 

mediation (especially empirical studies of mediation), of gaps in knowledge about mediation and its 

practice, and of suggestions for filling those gaps 

Although the database search did not reveal numerous examples of alternative empirical 

approaches in mediation research,1395 the selected additional materials include a small number of 

studies that use ethnographic approaches (eg the use of focus groups and in-depth free-ranging 

 
1393 Adrian, L., and S. Mykland, ‘Unwrapping Court-Connected Mediation Agreements’ in A. Nylund, K. Ervasti, 
and L. Adrian (eds) Nordic Mediation Research (Springer Open, 2018); Bell, P., and A. Georgakopoulos, ‘A Study 
of Family Mediator Perceptions of Family Mediator Effectiveness’ (2018) 73(1) Dispute Resolution Journal 1; 
Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191; Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: 
Black and White Styles of Conflict Revisited’ (2008) 33(1) Peace and Change 60; De Girolamo, D., The Fugitive 
Identity of Mediation: Negotiations, Shift Changes and Allusionary Action (Routledge, UK, 2013); De Girolamo, 
D., ‘Sen, Justice and the Private Realm of Dispute Resolution’ (2018) 14(3) International Journal of Law in 
Context 353; Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a 
Qualitative Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1; McConnell, B., ‘To 
Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) International Journal of 
Community Music 349; O’Connell, J. M., and S. E.-S. Castelo-Branco, Music and Conflict (University of Illinois 
Press, USA, and New University of Lisbon, Portugal, 2010). 
1394 Asmussen, I. H., ‘Mediation in Light of Modern Identity’ in A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic 
Mediation Research (Springer Open, 2018); Broome, B. J., ‘Negotiating the Nexus: Symbiotic Relationship of 
Theory and Practice in Conflict Management’ (2017) 10(4) Negotiation and Conflict Management Research 
252; Ebner, N., and J. Parlamis, ‘Weaving Together Theory, Research, Practice, and Teaching: A Four-
Dimensional Approach to Negotiation and Conflict Management Work’ (2017) 10(4) Negotiation and Conflict 
Management Research 245; Fisher, J., an B. Fisher-Yoshida, ‘Educating Negotiators: Using Theory, Practice, 
Case Studies, and Simulations in an Integrated Learning Experience’ (2017) 10(4) Negotiation and Conflict 
Management Research 286; Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and Culture Research’ 
(2019) 12(2) Negotiation and Conflict Management Research 105; Lande, J. (ed), Theories of Change for the 
Dispute Resolution Movement: Actionable Ideas to Revitalize our Movement (Conference Proceedings, USA, 
2020), available on <https://ssrn.com/abstract=3533324>; Marin, J. R., M. Olekalns, and W. Adair, 
‘Normatively Speaking: Do Cultural Norms Influence Negotiation, Conflict Management, and Communication’ 
(2019) 12(2) Negotiation and Conflict Management Research 146; Olekalns, M., D. Shestowsky, S. P. Skratek, 
and A.-S. De Pauw, ‘The Double Helix of Theory and Practice: Celebrating Stephen J. Goldberg as a Scholar, 
Practitioner, and Mentor’ (2019) 13(1) Negotiation and Conflict Management Research 85; Welsh, N. A., ‘We 
Need Good Data to Know Whether What We Are Doing – and Espousing – is Good’ in J. Lande (ed), Theories of 
Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize Our Movement (Conference 
Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>. 
1395 It should be noted that, while the 47 selected studies were chosen for inclusion in this thesis because of 
their focus on mediators rather than on the mediation process, the additional materials included for this 
Chapter were not subjected to the same inclusion criteria and therefore include items that focus on the 
process as well as on the mediator.   

https://ssrn.com/abstract=3533324
https://ssrn.com/abstract=3533324
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interviews; and a “participant-observer”)1396 and one that reports on content analysis of mediated 

agreements.1397 Several of the publications report using “traditional” empirical methods such as 

mediator self-reports and observations of mediations.1398   

The additional materials were not selected with the intent of comparing researcher academic 

discipline and research approach; however, it is interesting to note that, of the additional 26 

publications accessed for this Chapter, those from the legal and dispute/conflict resolution 

disciplines are the most likely to have used “traditional” research approaches for empirical studies, 

such as observations together with mediator self-reports, or mediator self-reports only (surveys and 

interviews).  Only one of the publications from those disciplines applied an alternative approach in 

which the researcher took the role of a ‘participant-observer’ within a selection of civil and 

commercial mediations in England.1399   

It has been noted elsewhere in this thesis that the information provided in the 47 selected 

studies about how the studies were conducted is not always clear.1400  Although constraints such as 

publication word limits inevitably restrict what can be included, the selected studies include 

examples that suggest the limits might not always be imposed only by the publication editor.  For 

 
1396 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191; Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: 
Black and White Styles of Conflict Revisited’ (2008) 33(1) Peace and Change 60; De Girolamo, D., The Fugitive 
Identity of Mediation: Negotiation, Shift Changes and Allusionary Action (Routledge, UK, 2013); Keikelame, M. 
J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative Research Project, Cape 
Town, South Africa’ (2019) 12 Global Health Action 1; McConnell, B., ‘To Bring Peace that Stays: Music, Conflict 
and Conciliation in the Gambia’ (2019) 12(3) International Journal of Community Music 349; O’Connell, J. M., 
and S. E.-S. Castelo-Branco, Music and Conflict (University of Illinois Press, USA, and New University of Lisbon, 
Portugal, 2010). 
1397 Adrian, L., and S. Mykland, ‘Unwrapping Court-Connected Mediation Agreements’ in A. Nylund, K. Ervasti, 
and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018). 
1398 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1; Ervasti, K., ‘Past, Present and Future of Mediation in Nordic 
Countries’ in A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018); 
Singletary, L., L. L. S. Smutko, G. C. Hill, M. Smith, S. E. Daniels, J. S. Ayers, and K. Haaland, ‘ Skills Needed to 
Help Communities Manage Natural resource Conflicts’ (2008) 25(3) Conflict Resolution Quarterly 303; Storrow, 
R., and A. Georgakopoulos, ‘Mediators and Metaphors: An Analysis of Conflict Resolution metaphors’ (2014) 
69(2) Dispute Resolution Journal 41. 
1399 De Girolamo, D., ‘Sen, Justice and the Private Realm of Dispute Resolution’ (2018) 14(3) International 
Journal of Law in Context 353, 356. 
1400 See Chapter Three, Chapter Four, Chapter Five, and Chapter Six. 
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example, two publications appear in the same book, with one including useful methodological detail 

while the other’s methodological detail is quite limited.1401   

7.1. Researcher influence and reflexivity  

Researcher influence can be considered from two perspectives, potential influence that is 

external to any specific study, and reflexivity. Each of these perspectives is considered below.1402   

7.1.0. Researcher influence: External 

There is potential for the field of mediation research to be influenced by publication and 

citation networks; however, the Chapter does not present a comprehensive review of publication 

practices in the field, and, in the future, a more detailed analysis may reveal insights about how 

publication practices influence mediation research.  The Chapter draws on the expertise of 32 

publications related to research and publication integrity from various research fields other than 

 
1401 Jones, T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., N. B. McGillicuddy, G. L. Welton, and W. R. Fry, ‘Process of Mediation in Dispute 
Settlement Centres’ in K. Kressel, and D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of 
Third-Party Intervention (Jossey-Bass, US, 1989). 
1402 It should be note that the field of mediation research, particularly empirical studies of mediation, is a small 
field and any analysis of publications and citations can be expected to be affected by the small numbers 
available for analysis. 
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mediation and law, with particular relevance to the reporting of research,1403 and enable the 

Chapter to explore issues such as the influence of publication and citation networks.1404 1405     

 
1403 Hyland, K., ‘Self-Citation and Self-Reference: Credibility and Promotion in Academic Publication’ (2003) 
54(3) Journal of the American Society for Information Science Technology 251; Kerr, N. L., ‘Hypothesizing After 
the Results are Known’ (1998) 2(3) Personality and Social Psychology Review 196; Rosenthal, R., and K. L. Fode, 
‘The Effect of Experimenter Bias on the Performance of the Albino Rat’ (1963) 8(3) Behavioral Science 183; 
Barber, T. X., and M. J. Silver, ‘Fact, Fiction, and the Experimenter Bias’ (1968) 70(6, Pt 2, Supplement) 
Psychological Bulletin 1; Rosenthal, R., and R. Lawson, ‘A Longitudinal Study of the Effects of Experimenter Bias 
on the Operant Learning of Laboratory Rates’ (1964) 2 Journal of Psychiatric Research 61; Rosenthal, R., and L. 
Jacobson, ‘Teachers’ Expectancies: Determinants of Pupils’ IQ Gains’ (1966) 19 Psychological Reports 115;  
1404 Barber, T. X., and M. J. Silver, ‘Fact, Fiction, and the Experimenter Bias’ (1968) 70(6, Pt 2, Supplement) 
Psychological Bulletin 1; Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming 
Cognitive Constraints to Improve Research – the 47th Sir Frederick Bartlett Lecture’ (2019) 73(1) Quarterly 
Journal of Experimental Psychology 1; Chavalarias, D., and J. P. A. Ioannidis, ‘Science Mapping Analysis 
Characterizes 235 Biases in Biomedical Research’ (2010) 63(11) Journal of Clinical Epidemiology 1205; de Vries, 
Y. A., A. M. Roest, P. de Jonge, P. Cuijpers, M. R. Munafὸ, and J. A. Bastiaanssen, ‘The Cumulative Effect of 
Reporting and Citation Bias on the Apparent Efficacy of Treatment: The Case of Depression’ (2018) 48 
Psychological Medicine 2453; Duyx, B., G. M. H. Swaen, M. J. E. Urlings, L. M. Bouter, and M. P. Zeegers, ‘The 
Strong Focus on Positive Results in Abstracts May Cause Bias in Systematic Reviews: A Case Study on Abstract 
Reporting Bias’ (2019) 8(1) Systematic Reviews 174; Duyx, B., M. J. E. Urlings, G. M. H. Swaen, L. M. Bouter, and 
M. P. Zeegers, ‘Scientific Citations Favor Positive Results: A Systematic Review and Meta-Analysis’ (2017) 88 
Journal of Epidemiology 92; Goodman, S., Statistical Methods as Social Technologies versus Analytical Tools: 
Implications for Metascience and Research Reform (Presentation at Metascience Symposium, Stanford 
University, USA, 2019); Goodman, S. N., ‘How Sure are You of Your Result? Put a Number on It’ (2018) 
564(7734 Nature 7; Goodman, S. N., D. Fanelli, and J. P. A. Ioannidis, ‘What Does Research Reproducibility 
Mean?’ (2016) 8(341) Science Translational Medicine 341; Greenberg, S. A., How Citation Distortions Create 
Unfounded Authority: Analysis of a Citation Network’ (2009) 339:b2680 British Medical Journal 1; Grimes, D. 
R., and D. V. M. Bishop, ‘Distinguishing Polemic from Commentary in Science: Some Guidelines Illustrated with 
the Case of Sage and Burgio’ (2017) 89(1) Child Development 141; Hahn, U., C. Merdes, and M. von Sydow, 
‘How Good is Your Evidence and How Would You Know?’ (2018) 10(4) Topics in Cognitive Science 660; Howard, 
G. S., M. Y. Lau, S. E. Maxwell, A. Venter, R. Lundy, and R. M. Sweeney, ‘Do Research Literatures Give the 
Correct Answers?’ (2009) 13(2) Review of General Psychology 116; Hyland, K., ‘Self-Citation and Self-
Reference: Credibility and Promotion in Academic Publication’ (2003) 54(3) Journal of the American Society for 
Information Science Technology 251; Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. 
David, ‘Publication and Other Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ 
(2014) 18(5) Trends in Cognitive Science 235; John, L. K., G. Loewenstein, and D. Prelec, ‘Measuring the 
Prevalence of Questionable Research Practices with Incentives for Truth Telling’ (2012) 23(5) Psychological 
Science 524; Kaptchuk, T. J., ‘Effect of Interpretive Bias on Research Evidence’ (2003) 326(7404) BMJ 1453; 
Kerr, N. L., ‘Hypothesizing After the Results are Known’ (1998) 2(3) Personality and Social Psychology Review 
196; Kivimäki, M., G. D. Batty, I. Kawachi, M. Virtanen, A. Singh-Manoux, and E. J. Brunner, ‘Don’t Let the Truth 
Get in the Way of a Good Story: An Illustration of Citation Bias in Epidemiological Research’ (2014) 180(4) 
American Journal of Epidemiology 446; Lortie, C. J., L. W. Aarssen, A. E. Budden, and R. Leimu, ‘Do Citations 
and Impact Factors Relate to the Real Numbers in Publications? A Case Study of Citation Rates, Impact, and 
Effect Sizes in Ecology and Evolutionary Biology’ (2013) 94(2) Scientometrics 675; MacCoun, R., ‘Biases in the 
Interpretation and Use of Research Results’ (1998) 49 Annual Review of Psychology 259; Nissen, S. B., T. 
Magidson, K. Gross, and C. T. Bergstrom. ‘Publication Bias and the Canonization of False Facts’ (2016) 5:21451 
eLife 1; Pennycook, G., T. D. Cannon, and D. G. Rand, ‘Prior Exposure Increases Perceived Accuracy of Fake 
News’ (2018) 147(12) Journal of Experimental Psychology: General 1865; Rogers, T., R. Zeckhauser, F. Gino, M. 
I. Norton, and M. I. Schweitzer, ‘Artful Paltering: The Risks and Rewards of Using Truthful Statements to 
Mislead Others’ (2017) 112(3) Journal of Personality and Social Psychology 456; Rosenthal, R., and K. L. Fode, 
‘The Effect of Experimenter Bias on the Performance of the Albino Rat’ (1963) 8(3) Behavioral Science 183; 
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Publications and citations 

Academic mediation researchers, and researchers from other fields, report being under strong 

pressure to publish frequently,1406 and it is possible to review their influence through those 

publications and through the frequency with which others cite them.   

It has been shown in many research fields, and reported by mediation researchers,1407 that it 

is easier for researchers to publish findings that include positive results and support prevailing views 

than to publish findings that include negative results, and which are contrary to prevailing views and 

 
Rosenthal, R., and L. Jacobson, ‘Teachers’ Expectancies: Determinants of Pupils’ IQ Gains’ (1966) 19 
Psychological Reports 115; Rosenthal, R., and R. Lawson, ‘A Longitudinal Study of the Effects of Experimenter 
Bias on the Operant Learning of Laboratory Rats’ (1964) 2 Journal of Psychiatric Research 61; Sayo, A., R. G. 
Jennings, and J. D. Van Horn, ‘Study Factors Influencing Ventricular Enlargement in Schizophrenia: A 20 Year 
Follow-Up Meta-Analysis’ (2011) 59(1) NeuroImage 154; Song, F., S. Parekh, L. Hooper, Y. K. Loke, J. Ryder, A. J. 
Sutton, C. Hing, C. S. Kwok, C. Pang, and I. Harvey, Dissemination and Publication of Research Findings: An 
Updated Review of Related Biases, 14(8) Health Technology Assessment (National Institute of Health Research 
-Health Technology Assessment, UK, 2010); Turner, E. H., A. M. Matthews, E. Linardatos, R. A. Tell, and R. 
Rosenthal, ‘Selective Publication of Antidepressant Trials and its Influence on Apparent Efficacy’ (2008) 358(3) 
New England Journal of Medicine 252; Wang, F., J. Qiu, and H. Yu, ‘Research on the Cross-Citation Relationship 
of Core Authors in Scientometrics’ (2012) 91 Scientometrics 1011.  
1405 Fields of research other than mediation and law appear to be further advanced in examination of their 
research and reporting practices.  The Centre for Open Science, and its affiliate the Open Science Foundation, 
were established in response to the apparent proliferation of questionable research practices, and with the 
aim of improving the openness, integrity, and reproducibility of research.  Recent activity at the Open Science 
Foundation demonstrates increased access by researchers in the fields of law and of social sciences (see 
<https://osf.io/search/?q=law&page=1>; or <https://osf.io/search/?q=social%20sciences&page=1>). 
1406 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall J., and 
K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation 
and Conflict Management Research 401. 
1407 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340; Wall, J. and K. Kressel, ‘Research on Mediator Style: 
A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 

https://osf.io/search/?q=law&page=1
https://osf.io/search/?q=social%20sciences&page=1
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expectations.1408  This is known as ‘publication bias’.1409  Negative results can be skewed for 

publication, so they appear to be positive,1410 and reports can be written to include only the positive 

parts of a study to ensure publication (also known as ‘outcome reporting bias’).1411   

Although it is not confirmed that publication bias influences the mediation research field, it is 

noted that that there are no negative findings about mediation reported among the 47 selected 

studies nor in the additional 26 mediation publications that have been specifically reviewed and 

considered in this thesis.  Mediation researchers themselves have commented on publishers’ 

preference for articles that include positive findings about mediation, and the reported emphasis 

placed on numbers of publications rather than the quality of the studies they report,1412 suggesting 

this could be a self-reinforcing cycle.  At a mediation and DR conference in the US in 2019, the issue 

 
1408 de Vries, Y. A., A. M. Roest, P. de Jonge, P. Cuijpers, M. R. Munafὸ, and J. A. Bastiaanssen, ‘The Cumulative 
Effect of Reporting and Citation Biases on the Apparent Efficacy of Treatment: The Case of Depression’ (2018) 
48 Psychological Medicine 2453; Duyx, B., M. J. E. Urlings, G. M. H. Swaen, L. M. Bouter, and M. P. Zeegers, 
‘Scientific Citations Favor Positive Results: A Systematic Review and Meta-Analysis’ (2017) 88 Journal of Clinical 
Epidemiology 92; Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. David, ‘Publication and 
Other Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ (2014) 18(5) Trends in 
Cognitive Sciences 235; Sayo, A., R. G. Jennings, J. D. Van Horn, ‘Study Factors Influencing Ventricular 
Enlargement in Schizophrenia: A 20 Year Follow-Up Meta-Analysis’ (2011) 59(1) NeuroImage 154; Song, F., S. 
Parekh, L. Hooper, Y. K. Loke, J. Ryder, A. J. Sutton, C. Hing, C. S. Kwok, C. Pang, and I. Harvey, Dissemination 
and Publication of Research Findings: An Updated Review of Related Biases, 14(8) Health Technology 
Assessment (report published by the National Institute of Health Research – Health Technology Assessment, 
UK, February 2010); Tatsioni, A., N. G. Bonitsis, and J. P. A. Ioannidis, ‘Persistence of Contradicted Claims in the 
Literature’ (2007) 298(21) JAMA 2517; Turner, E. H., A. M. Matthews, E. Linardatos, R. A. Tell, and R. Rosenthal, 
‘Selective Publication of Antidepressant Trials and its Influence on Apparent Efficacy’ (2008) 358(3) New 
England Journal of Medicine 252;  
1409 Turner, E. H., A. M. Matthews, E. Linardatos, R. A. Tell, and R. Rosenthal, ‘Selective Publication of 
Antidepressant Trials and its Influence on Apparent Efficacy’ (2008) 358(3) New England Journal of Medicine 
252, 259. 
1410 Turner, E. H., A. M. Matthews, E. Linardatos, R. A. Tell, and R. Rosenthal, ‘Selective Publication of 
Antidepressant Trials and its Influence on Apparent Efficacy’ (2008) 358(3) New England Journal of Medicine 
252. 
1411 de Vries, Y. A., A. M. Roest, P. de Jonge, P. Cuijpers, M. R. Munafὸ, and J. A. Bastiaanssen, ‘The Cumulative 
Effect of Reporting and Citation Biases on the Apparent Efficacy of Treatment: The Case of Depression’ (2018) 
48 Psychological Medicine 2453, 2454. 
1412 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
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of not publishing negative findings about mediation was raised briefly, though apparently without 

discussion.1413 

Related to publication are issues linked to the use of citations.  It has been suggested that 

citations are used as a form of persuasion in that they create a researcher’s authority through the 

numbers of citations that researcher receives, and the strength of the ‘citation network’ in which 

they participate.1414  There are many reports of problematic use of citations,1415 leading to the 

widespread use of the term ‘citation bias’,1416 a situation said to occur when the only citations 

 
1413 Frenkel, D., M. Keet, J. Lande, and D. Stienstra, ‘Studying What Dispute Resolution Practitioners Actually 
Do’ in J. Lande (ed), Theories of Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize 
Our Movement (Conference Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>, 254. 
1414 Greenberg, S. A., How Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ 
(2009) 339:b2680 British Medical Journal 1. 
1415 Chavalarias, D., and J. P. A. Ioannidis, ‘Science Mapping Analysis Characterizes 235 Biases in Biomedical 
Research’ (2010) 63(11) Journal of Clinical Epidemiology 1205; de Vries, Y. A., A. M. Roest, P. de Jonge, P. 
Cuijpers, M. R. Munafὸ, and J. A. Bastiaanssen, ‘The Cumulative Effect of Reporting and Citation Biases on the 
Apparent Efficacy of Treatment for the Case of Depression’ (2018) 48 Psychological Medicine 2453; Duyx, B., 
M. J. E. Urlings, G. M. H. Swaen, L. M. Bouter, and M. P. Zeegers, ‘Scientific Citations Favor Positive Results: A 
Systematic Review and Meta-Analysis’ (2017) 88 Journal of Clinical Epidemiology 92; Greenberg, S. A., ‘How 
Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ (2009) 339:b2680 British 
Medical Journal 1; Hyland, K., ‘Self-Citation and Self-Reference: Credibility and Promotion in Academic 
Publication’ (2003) 54(3) Journal of the American Society for Information Science Technology 251; Kivimäki, M., 
G. D. Batty, I. Kawachi, M. Virtanen, A. Singh-Manoux, and E. J. Brunner, ‘Don’t Let the Truth Get in the Way of 
a Good Story: An Illustration of Citation Bias in Epidemiological Research’ (2014) 180(4) American Journal of 
Epidemiology 446; Lortie, C. J., L. W. Aarssen, A. E. Budden, and R. Leimu, ‘Do Citations and Impact Factors 
Relate to the Real Numbers in Publications? A Case Study of Citation Rates, Impact, and Effect Sizes in Ecology 
and Evolutionary Biology’ (2013) 94(2) Scientometrics 675; Song, F., S. Parekh, L. Hooper, Y. K. Loke, J. Ryder, A. 
J. Sutton, C. Hing, C. S. Kwok, C. Pang, and I. Harvey, Dissemination and Publication of Research Findings: An 
Updated Review of Related Biases, 14(8) Health Technology Assessment (Report published by the National 
Institute of Health Research – Health Technology Assessment, UK, 2010); Tatsioni, A., N. G. Bonitsis, and J. P. 
A., Ioannidis, ‘Persistence of Contradicted Claims in the Literature’ (2007) 298(21) JAMA 2517. 
1416 Chavalarias, D., and J. P. A., Ioannidis, ‘Science Mapping Analysis Characterizes 235 Biases in Biomedical 
Research’ (2010) 63(11) Journal of Clinical Epidemiology 1205; Greenberg, S. A., ‘How Citation Distortions 
Create Unfounded Authority: Analysis of a Citation Network’ (2009) 339:b2680 British Medical Journal 1; 
Tatsioni, A., N. G. Bonitsis, and J. P. A., Ioannidis, ‘Persistence of Contradicted Claims in the Literature’ (2007) 
298(21) JAMA 2517, 2525. 

https://ssrn.com/abstract=3533324
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included in a publication are supportive of that publication’s views,1417 in itself influencing the 

acceptance and acceptability of certain research and researchers.1418   

Research integrity studies have found that cross-citation of co-authors has been found to build 

research influence, with strong associated links between collaboration, co-authorship, cross-

citations, and influence in the research field.1419  In addition, the highest number of cross-citations 

have been found to be self-citations.1420  It has also been found that the most highly cited authors 

cite each other and themselves which reinforces their own status, confirms established views and 

preferences, and so influences a research field’s homogeneity.1421  In a complex analysis of 

publication trends, it was found that ‘citation network[s]’ exist where researchers are observed to 

reliably cite each other,1422 and the numbers of citations they receive (or ‘network traffic’1423) 

creates a researcher’s authority,1424 increasing their influence on the nature of publications in their 

field.  This self-reinforcing cycle has been recognised for more than 20 years and has been called 

‘majority amplification’.1425 

 
1417 de Vries, Y. A., A. M. Roest, P. de Jonge, P. Cuijpers, M. R. Munafὸ, and J. A. Bastiaanssen, ‘The Cumulative 
Effect of Reporting and Citation Biases on the Apparent Efficacy of Treatment for the Case of Depression’ 
(2018) 48 Psychological Medicine 2453; Tatsioni, A., N. G. Bonitsis, and J. P. A. Ioannidis, ‘Persistence of 
Contradicted Claims in the Literature’ (2007) 298(21) JAMA 2517; Kivimӓki, M., G. D. Batty, I. Kawachi, M. 
Virtanen, A. Singh-Manoux, and E. J. Brunner, ‘Don’t Let the Truth Get in the Way of a Good Story: An 
Illustration of Citation Bias in Epidemiological Research’ (2014) 180(4) American Journal of Epidemiology 446; 
Duyx, B., M. J. E. Urlings, G. M. H. Swaen, L. M. Bouter, and M. P. Zeegers, ‘Scientific Citations Favor Positive 
Results: A Systematic Review and Meta-Analysis’ (2017) 88 Journal of Clinical Epidemiology 92;  
1418 Greenberg, S. A., How Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ 
(2009) 339:b2680 British Medical Journal 1. 
1419 Wang, F., J. Qiu, and H. Yu, ‘Research on the Cross-Citation Relationship of Core Authors in Scientometrics’ 
(2012) 91 Scientometrics 1011. 
1420 Wang, F., J. Qiu, and H. Yu, ‘Research on the Cross-Citation Relationship of Core Authors in Scientometrics’ 
(2012) 91 Scientometrics 1011. 
1421 Wang, F., J. Qiu, and H. Yu, ‘Research on the Cross-Citation Relationship of Core Authors in Scientometrics’ 
(2012) 91 Scientometrics 1011. 
1422 Greenberg, S. A., How Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ 
(2009) 339:b2680 British Medical Journal 1, 1. 
1423 Greenberg, S. A., How Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ 
(2009) 339:b2680 British Medical Journal 1, 2. 
1424 Greenberg, S. A., How Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ 
(2009) 339:b2680 British Medical Journal 1. 
1425 MacCoun, R., ‘Biases in the Interpretation and Use of Research Results’ (1998) 49 Annual Review of 
Psychology 259, 278. 
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An example of the process through which a single study can become a source of majority 

amplification concerns an investigation of researcher effect on study subjects, in this case, 

laboratory rats.1426  An original study claimed to show that researchers can influence their study 

participants (ie laboratory rats) in ways that produce the outcomes the researchers prefer.  A 

subsequent analysis showed that the study included significant methodological shortcomings as well 

as flaws in data analysis and that, although the hypothesis about researcher influence was likely to 

be correct, this particular study data could not be relied upon as evidence.1427  It has been reported 

recently that the original study continues to collect high citation rates, reinforcing what was a 

questionable study as the primary source of a prevailing view of researcher influence.1428   

A very limited review of cross-citations in the 47 selected studies suggests the potential for 

influential citation networks in the field of mediation research.1429  In January 2019, and as part of 

this thesis, each of the 47 selected studies was subjected to a citation count, using Google 

Scholar.1430  The studies were then ranked according to the respective numbers of citations, on 

counts of less than ten citations, on counts of 10 – 49 citations, counts of 50 – 99 citations, of 100+ 

citations, and of 200+ citations (at the time, none had received more than 252 citations).  The latter 

 
1426 Rosenthal, R., and K. L. Fode, ‘The Effect of Experimenter Bias on the Performance of the Albino Rat’ (1963) 
8(3) Behavioral Science 183. 
1427 Barber, T. X., and M. J. Silver, ‘Fact, Fiction, and the Experimenter Bias’ (1968) 70(6, Pt 2, Supplement) 
Psychological Bulletin 1. 
1428 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Constraints to Improve 
Research – the 47th Sir Frederick Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental Psychology 1. 
1429 Due to its small size, the field of mediation research can be expected to include high levels of cross-citation 
among researchers. 
1430 Although Google Scholar is a useful tool (though relatively basic) for this purpose, its ratings change 
according to the databases it chooses to access at any time. 
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two categories include eight studies,1431 of which one had been cited 252 times at the time of data 

collection.1432   

Analysis of cross-citation among the eight studies shows: four have contributed to the single 

study’s 252 citations by citing that study;1433 all eight include self-citations (including self-citations as 

co-authors); the co-author of one of the eight studies received 23 separate cross-citations/self-

citations from the three included studies in which he is co-author, and a further seven separate 

citations in the remaining five studies;1434 a co-author of a separate study received 13 separate 

citations from the remaining seven studies in addition to his five self-citations;1435 and all eight of the 

studies include at least one citation of publications in which either or both of those highly cited 

authors is a sole or co-author.  These figures suggest that, at least among the highly cited authors, 

 
1431 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kochan, T. A., and T. Jick, ‘The Public Sector 
Mediation Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; 
Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-
Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Wissler, R. L., ‘Mediation and 
Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society 
Review 323; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical 
Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. 
B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term Success in Mediation’ 
(1992) 36(3) Journal of Conflict Resolution 546. 
1432 Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical Examination’ 
(1978) 22(2) The Journal of Conflict Resolution 209. 
1433 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, 
‘Third-Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of 
Personality and Social Psychology 104; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. 
Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313; Zubeck, J. M., D. G. 
Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1434 Professor D. G. Pruitt; Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-
Term Success in Mediation’ (1993) 17(3) Law and Human Behavior 313. 
1435 Professor K. Kressel; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-
Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67. 



420 
 

there might be some form of citation network which possibly functions as an influence network.1436 

1437 

Citation bias promotes publication bias and, when combined, the two have been said to 

facilitate the promulgation of inaccurate information through publication.1438  In time, and 

influenced by multiple citations, false information can become what is called ‘canonized fact'.1439  A 

canonised fact is believed, even taken for granted, in its field – usually without any research backing 

– and can be readily reinforced through publication bias.1440  Similar to canonized facts are 

allegiances to a field’s prevailing views which have been found to derive from a field’s culture or 

history and to have such long-standing status they are accepted unquestioningly as facts integral to 

the field’s identity.1441  Rescue bias is said to take place when researchers re-interpret a study’s 

findings so they are seen to reinforce a field’s established views and preferences – or a discipline’s 

views and preferences – and enable publication of their work.1442   

In mediation research, there are many ideas that could be called canonised facts, or ‘untested 

assumptions or dogmatic beliefs’ about, say, “good” mediation.1443  One of those beliefs has been 

said to be strongly held: that mediation is an empowering process sensitive to the needs of the 

 
1436 The two appear prominently in the 47 selected studies as well; one is a co-author in three of the studies 
and one is a co-author of seven. 
1437 As noted at the beginning of this section, the small number of publications in this field limits the usefulness 
of bibliometric analysis. 
1438 Duyx, B., M. J. E. Urlings, G. M. H. Swaen, L. M. Bouter, and M. P. Zeegers, ‘Scientific Citations Favor 
Positive Results: A Systematic Review and Meta-Analysis’ (2017) 88 Journal of Clinical Epidemiology 92. 
1439 Nissen, S. B., T. Magidson, K. Gross, and C. T. Bergstrom, ‘Publication Bias and the Canonization of False 
Facts’ (2016) 5:21451 eLife 1 1/19. 
1440 Nissen, S. B., T. Magidson, K. Gross, and C. T. Bergstrom, ‘Publication Bias and the Canonization of False 
Facts’ (2016) 5:21451 eLife 1. 
1441 Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. David, ‘Publication and Other 
Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ (2014) 18(5) Trends in Cognitive 
Sciences 235, 238. 
1442 Kaptchuk, T. J., ‘Effect of Interpretive Bias on Research Evidence’ (2003) 326(7404) BMJ 1453, 1454. 
1443 Weiner, G., ‘A Call for Evidence Based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics, Paper 2, 1, available on <http://www.civiljustice.info/profstan/2>. 

http://www.civiljustice.info/profstan/2
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disputants and typified by individualised and personalised terms of agreement – a view which is not 

consistently supported by findings from empirical studies.1444   

Statistical analysis: Influence on publication 

 
1444 Weiner, G., ‘A Call for Evidence Based Standards for Mediator Quality’ (2012) Professional Standards and 
Ethics, Paper 2, available on <http://www.civiljustice.info/profstan/2>. 

http://www.civiljustice.info/profstan/2
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Of the 47 selected studies, 42.5% (20) include p-value analysis and report the statistical 

significance of effect size in their study;1445 as does the Task Force Report referred to in Chapter 

Two.1446   

 
1445 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and 
D. G. Pruitt (eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, 
USA, 1989); Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic 
Choices: An Experimental Study’ (1994) 12(1) Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. 
McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal 
of the International Listening Association 74; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., and R. Obar, ‘”What’s Going On” in 
Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and Monetary 
Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-
Party Intervention: A Field Experiment Comparing Three Different Models’ (1987) 53(1) Journal of Personality 
and Social Psychology 104; Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of 
Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101; 
Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Pruitt, D. G., R. S. Peirce, N. B. 
McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law and Human 
Behavior 313; Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 
41(2) Journal of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome 
in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Swaab, R. I., Face First: Pre-Mediation Caucus and 
Face in Employment Disputes (Presentation, Annual Association of Conflict Management Conference, June 
2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-Mediation Caucuses on Conflict Resolution 
(Meetings Paper, International Association of Conflict Management, 2007); Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Wall, J. A., 
Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; Welton, G. L., and 
D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias and Disputant Power’ (1987) 13(1) 
Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of 
Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict Resolution 181; Welton, G. L., D. G. 
Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents and Characteristics of Caucusing in 
Community Mediation’ (1992) 3(4) International Journal of Conflict Management 303; Wissler, R. L., 
‘Mediation and Adjudication in Small Claims Court: The Effects of Process and Case Characteristics’ (1995) 
29(2) Law & Society Review 323; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations 
Mediation in Maine and Ohio Courts (Unpublished report, 1999); Wissler, R. L., ‘Court-Connected Mediation in 
General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute 
Resolution 641; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1446 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>. 

http://www.civiljustice.info/adreval/1/
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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The issue of statistical analysis and the production of statistically significant effect size and 

statistically significant results is widely criticised.1447  Researchers have found that the greater the 

effect size and statistical significance, the more likely a study is to be published,1448 in particular 

when a study’s statistically significant positive results are seen to confirm a field’s conventional 

expectations.1449  This has been reported to lead to data being analysed in ways that may not be 

rigorous, but which produce statistical significance.1450  For example, using smaller sample sizes is 

more likely to produce positive and statistically significant results.1451   

The use of p-tests and p-values are widely discouraged because they are said to produce 

misleading results (ie they make the evidence look stronger than it is),1452 when, in reality, they do 

not measure the size of an effect, nor do they measure the importance of a result.  They simply 

produce measures based on the data subjected to analysis – which itself can be purposely 

 
1447 Bishop, D. V. M., ‘The Psychology of Experimental Psychologists: Overcoming Cognitive Constraints to 
Improve Research: The 47th Sir Frederick Bartlett Lecture’ (2019) 73(1) Quarterly Journal of Experimental 
Psychology 1; Goodman, S., Statistical Methods as Social Technologies versus Analytic Tools: Implications for 
Metascience and Research Reform (Presentation at Metascience Symposium, Stanford University, 2019);  
Goodman, S., ‘A Dirty Dozen: Twelve P-Value Misconceptions’ (2008) 45(3) Seminars in Hematology 135; 
Goodman, S. N., D. Fanelli, and J. P. A. Ioannidis, ‘What Does Research Reproducibility Mean?’ (2016) 8(341) 
Science Translational Medicine 341; Spiegelhalter, The Art of Statistics: Learning from Data (Pelican Books, 
2019). 
1448 Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. David, ‘Publication and Other 
Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ (2014) 18(5) Trends in Cognitive 
Sciences 235; Sayo, A., R. G. Jennings, and J. D. van Horn, ‘Study Factors Influencing Ventricular Enlargement in 
Schizophrenia: A 20 Year Follow-Up Meta-Analysis’ (2011) 59(1) NeuroImage 154; Song, F., S. Parekh, L. 
Hooper, Y. K. Loke, J. Ryder, A. J. Sutton, C. Hing, C. S. Kwok, C. Pang, and I. Harvey, Dissemination and 
Publication of Research Findings: An Updated Review of Related Biases, 14(8) Health Technology Assessment 
(Report published by the National Institute of Health Research – Health Technology Assessment, UK, 2010). 
1449 Sayo, A., R. G. Jennings, and J. D. van Horn, ‘Study Factors Influencing Ventricular Enlargement in 
Schizophrenia: A 20 Year Follow-Up Meta-Analysis’ (2011) 59(1) NeuroImage 154. 
1450 Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. David, ‘Publication and Other 
Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ (2014) 18(5) Trends in Cognitive 
Sciences 235. 
1451 Bishop 2019; Ioannidis, J. P. A., M. R. Munafὸ, P. Fusar-Poli, B. A. Nosek, and S. P. David, ‘Publication and 
Other Reporting Biases in Cognitive Sciences: Detection, Prevalence, and Prevention’ (2014) 18(5) Trends in 
Cognitive Sciences 235; Sayo, A., R. G. Jennings, and J. D. van Horn, ‘Study Factors Influencing Ventricular 
Enlargement in Schizophrenia: A 20 Year Follow-Up Meta-Analysis’ (2011) 59(1) NeuroImage 154. 
1452 Bishop 2019; Goodman, S. ‘A Dirty Dozen: Twelve P-Value Misconceptions’ (208) 45(3) Seminars in 
Hematology 135; Goodman, S., Statistical Methods as Social Technologies versus Analytic Tools: Implications 
for Metascience and Research Reform (Presentation at Metascience Symposium, Stanford University, USA, 
2019). 
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selected.1453  ‘The effect best supported by the data from a given experiment is always the observed 

effect, regardless of its significance.’1454   

Meta-analysis and reviews 

It has been reported that the meta-analysis process relies on published results and findings 

and so perpetuates any anomalies or biases that may be associated with its subject studies.1455  

Many meta-analyses also rely only on publication abstracts which themselves have been reported to 

include only positive results (even if the associated article includes negative results).1456  Many 

systematic reviews use electronic data collection and analysis and themselves rely on meta-analysis 

as data sources, again with the potential to perpetuate dubious data that is based on published 

positive findings.1457  This appears to create a cascading sequence of review and analysis processes, 

likely to include flaws deriving from the original subject studies and from the reliance on electronic 

analysis methods.   

Summary 

The above review suggests that there is a range of strategies available to researchers and to 

journals that ensure publication of positive research studies and maintain citation networks that 

effectively support and uphold the prevailing views and preferences in their research field.  The 

review also suggests that the field of mediation research may be subject to similar reinforcing 

 
1453 Spiegelhalter, D., The Art of Statistics: Learning from Data (Pelican Books, 2019); pages 348-352 describe 
some well-known examples of questionable use of statistical analysis, including so-called ‘p-hacking’, [351] 
during which data is subjected to ‘tweaks, fiddles and selective reporting’ until a satisfactory P<0.05 is 
achieved [352]. 
1454 Goodman, S., ‘A Dirty Dozen: Twelve P-Value Misconceptions’ (2008) 45 Seminars in Hematology 135, 136. 
1455 Howard, G. S., M. Y. Lau, S. E. Maxwell, A. Venter, R. Lundy, and R. M. Sweeney, ‘Do Research Literatures 
Give the Correct Answers?’ (2009) 13(2) Review of General Psychology 116; Ioannidis, J. P. A., M. R. Munafὸ, P. 
Fusar-Poli, B. A. Nosek, and S. P. David, ‘Publication and Other Reporting Biases in Cognitive Sciences: 
Detection, Prevalence, and Prevention’ (2014) 18(5) Trends in Cognitive Sciences 235. 
1456 Duyx, B., G. M. H. Swaen, M. J. E. Urlings, L. M. Bouter, and M. P. Zeegers, ‘The Strong Focus on Positive 
Results in Abstracts May Cause Bias in Systematic Reviews: A Case Study on Abstract Reporting Bias’ (2019) 
8(1) Systematic Reviews 174.  
1457 Duyx, B., G. M. H. Swaen, M. J. E. Urlings, L. M. Bouter, and M. P. Zeegers, ‘The Strong Focus on Positive 
Results in Abstracts May Cause Bias in Systematic Reviews: A Case Study on Abstract Reporting Bias’ (2019) 
8(1) Systematic Reviews 174.   
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research and publication networks.  Limitations in terms of journal publication are considered in 

more detail later in this Chapter.1458 

The next section reviews what is known about a second dimension of researcher influence, 

researcher reflexivity, and its relevance to mediation research. 

7.1.1. Researcher influence: reflexivity 

Introduction 

Reflexivity, or ‘engaged scholarship’,1459 is a research approach in which the researcher is 

aware of, recognises, and acknowledges their own influence throughout any study they conduct.  It 

is based on the acceptance of absolute objectivity being unattainable, and on the assumption that 

the researcher’s presence in itself influences any research they conduct.  It is not a question of 

preventing the influences (which would likely be impossible), but a matter of recognising and 

acknowledging its existence.  The focus is on the rigour of the study, its data, and its findings, making 

it a form of quality control.1460 

Reflexivity is a complex ethical concept described over sixty years ago in the context of 

sociological research,1461 and is now an established key measure in systematic appraisals.1462  It 

concerns the researcher’s awareness of their own influence on every aspect of research they 

conduct and has particular relevance in empirical studies that include other people.  The benefits of 

reflexivity relate to the accountability and integrity of the research process; to the quality of its 

 
1458 See below, 7.2.2. Journals and publications. 
1459 Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through Qualitative Research’ 
(2018) 61(4) Academy of Management Journal 1189, 1191. 
1460 Bansal, P., W. K. Smith, and E. Vaara, ‘From the Editors: New Ways of Seeing Through Qualitative Research’ 
(2018) 61(4) Academy of Management Journal 1189; Berger, R., ‘Now I See It, Now I Don’t: Researcher’s 
Position and Reflexivity in Qualitative Research’ (2015) 15(2) Qualitative Research 219; Weiner-Levy, N., and A. 
Popper-Giveon, ‘The Absent, the Hidden and the Obscured: Reflections on “Dark Matter” in Qualitative 
Research’ (2013) 47(4) Quality and Quantity 2177. 
1461 Hammond, P., Sociologists at Work (Basic Books, USA, 1964). 
1462 Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337:a1035 BMJ 687; Spencer, L., J. Ritchie, J. Lewis, and L. Dillon, Quality in Qualitative Education: A 
Framework for Assessing Research Evidence – A Quality Framework (National Centre for Social Research, 
report for the Government Chief Social Researcher’s Office, UK, 2003). 
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information and data; to the respectful treatment of participants; and to the researcher’s own well-

being.1463   

Australia’s National Statement on Ethical Conduct in Human Research includes mention of the 

need for ‘ethical reflection’, including consideration of potential conflicts of interest, throughout a 

research project, an aim that is achievable through reflexive practise.1464  It has been suggested that 

the standards of researcher ethics incorporated in institutional ethical requirements can be best met 

through the openness and transparency inherent to reflexive practice.1465 

Reflexivity differs from the Hawthorne effect1466 in that the latter concerns only observable 

changes in participant behaviour that are attributable to the presence of the researcher, or to the 

participants’ knowledge of being observed and studied.1467 1468  Reflexivity concerns the researcher’s 

influence on everything to do with their research study, including its design and methodology, the 

choice of its participants, and the interpretation and reporting of the research data. 

Reflexivity – meaning and purpose 

 
1463 Probst, B., ‘The Eye Regards Itself: Benefits and Challenges of Reflexivity in Qualitative Social Work 
Research’ (2015) 39(1) Social Work Research 37. 
1464 National Health and Medical Research Council, Australian Research Council, and Universities Australia, 
National Statement on Ethical Conduct in Human Research (Commonwealth of Australia, 2007 [updated 
2018]), 9. 
1465 Carpenter, D., ‘Ethics, Reflexivity and Virtue’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
1466 Named for the location of the subject factory: Hawthorne in Chicago, USA. 
1467 Coombs, S. J., and I. D. Smith, ‘The Hawthorne Effect: Is It a Help or a Hindrance in Social Work Research?’ 
(2003) 6(1) Change: Transformations in Education 97; Franke, R. H., and J. D. Kaul, ‘The Hawthorne 
Experiments: First Statistical Interpretation’ (1978) 43(5) American Sociological Review 623. 
1468 Recent research has challenged the apparently negative ramifications of the Hawthorne effect by 
suggesting it may be less a factor of researcher influence and, in cases such as the Hawthorne factory, more a 
demonstration of the benefits of participatory action research in which study participants work in 
collaboration with researchers rather than as research “subjects”; see Coombs, S. J., and I. D. Smith, ‘The 
Hawthorne Effect: Is It a Help or a Hindrance in Social Science Research?’ (2003) 6(1) Change: Transformations 
in Education 97; see also Chapter Six of this thesis for discussion of participatory action research. 
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It has been said that it is not possible for data to be collected, analysed, and interpreted in a 

completely neutral and detached way,1469 and that there is no such thing as an uninterpreted fact, or 

a ‘disembodied bystander’ who can give an account that is totally free of personal influences.1470   

When researchers conduct any study, they bring with them their gender, age, culture, 

ethnicity, and socio-economic status; their personal, social, work, and political allegiances; their life 

experiences and biases; their knowledge and experience; as well as their status and reputation.1471  

They also bring their curiosity.  This researcher “package” is an integral part of the research, and 

influences all aspects of any study, including relationships between study participants and 

researchers.1472  Reflexive researchers transparently acknowledge their influence and its possible 

effects on their research and its outcomes, including recognition that their own subjective views and 

preferences are likely to affect the study participants, their responses, and the study outcomes.1473  

It has been described as being integral to the integrity of qualitative research,1474 enabling readers to 

assess that the researcher’s claims are justifiable. 1475  It has been acknowledged that the concept of 

 
1469 Probst, B., ‘The Eye Regards Itself: Benefits and Challenges of Reflexivity in Qualitative Social Work 
Research’ (2015) 39(1) Social Work Research 37. 
1470 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003 12 Journal of Clinical Nursing 307, 308. 
1471 Breuer, F., K. Mruck, and W.-M. Roth, ‘Subjectivity and Reflexivity: An Introduction’ (2002) 3(3) Forum: 
Qualitative Research 1; Guillemin 2004; Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of 
Clinical Nursing 307; Riley, S., W. Schouten, and S. Cahill, ‘Exploring the Dynamics of Subjectivity and Power 
Between Researcher and Researched’ (2003) 4(2) Forum: Qualitative Research 1. 
1472 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307.. 
1473 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307; Kuper, A., S. 
Reeves, and W. Levinson, ‘Qualitative Research Methodologies: Ethnography’ (2008) 337:a288 BMJ 404; 
Pillow, W., ‘Confession, Catharsis, or Cure? Rethinking the Uses of Reflexivity as Methodological Power in 
Qualitative Research’ (2003) 16(2) Qualitative Studies in Education 175; Poland, F., and L. Birt, ‘Protecting and 
Empowering Research with the Vulnerable Older Person’ in R. Iphofen and M. Tolich (eds), The SAGE 
Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018); Probst, B., ‘The Eye Regards Itself: 
Benefits and Challenges of Reflexivity in Qualitative Social Work Research’ (2015) 39(1) Social Work Research 
37; Reeves, S., A. Kuper, and B. D. Hodges, ‘Qualitative Research Methodologies: Ethnography’ (2008) 
337:a1020 BMJ 512; Riley, S., W. Schouten, and S. Cahill, ‘Exploring the Dynamics of Subjectivity and Power 
Between Researcher and Researched’ (2003) 4(2) Forum: Qualitative Research 1 ; Tracy, S. J., ‘Qualitative 
Quality: Eight “Big-Tent” Criteria for Excellent Qualitative Research’ (2010) 16(10) Qualitative Inquiry 837. 
1474 Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337 BMJ 687. 
1475 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307. 
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reflexivity includes researcher responsibility for the dignity, respect, and safety of study 

participants.1476   

It has been proposed that there are three types of situations that create the context of a 

researcher’s influence: 1) when the researcher has similar experiences and views as those of the 

study participants (ie a form of “insider” status) and it is easier for the researcher’s views and 

preferences to be predominant; 2) the researcher starts the study as an “outsider” and gradually 

becomes an “insider” during the course of the study; and 3) the researcher has nothing in common 

with the study participants and seeks to remain separated from them with minimal engagement. 1477   

There are also said to be three conceptual areas on which a researcher can focus their 

reflexive practice: 1) the researcher’s consideration of their own beliefs and values; 2) the 

researcher’s consciousness of how their presence might affect the research methods and the study 

participants; and 3) throughout the research project, the researcher constantly tracking how they 

affect the research process and how the research process affects them.1478 

Acknowledgement of reflexivity may reveal additional important data and information which 

otherwise would not be exposed, such as how researcher influence has affected aspects of the 

study.1479  For example, if study participants are more comfortable with one researcher, they might 

provide more, or different, information than with a different researcher.  Reflexive 

acknowledgement of such differences influences a reader’s acceptance of the study findings.1480   

The scope of researcher influence 

 
1476 Guillemin, M., and L. Gillam, ‘Ethics, Reflexivity and “Ethically Important Moments” in Research’ (2004) 
10(2) Qualitative Inquiry 261. 
1477 Berger, R., ‘Now I See It, Now I Don’t: Researcher’s Position and Reflexivity in Qualitative Research’ (2015) 
15(2) Qualitative Research 219. 
1478 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016). 
1479 Annink, A., ‘Using the Research Journal During Qualitative Data Collection in a Cross-Cultural Context’ 
(2017) 7(1) Entrepreneurship Research Journal 1, DOI: 10.1515/erj-2015-0037; Berger, R., ‘Now I See It, Now I 
Don’t: Researcher’s Position and Reflexivity in Qualitative Research’ (2015) 15(2) Qualitative Research 219. 
1480 Berger, R., ‘Now I See It, Now I Don’t: Researcher’s Position and Reflexivity in Qualitative Research’ (2015) 
15(2) Qualitative Research 219. 
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Commentators agree that researcher influence affects all aspects and phases of the study they 

conduct, including: research setting; research questions and purpose; study design; terminological 

choices; participant selection, behaviour, and responses to surveys/interviews; data collection, 

analysis and interpretation, as well as results and findings; and the way the study is reported, and to 

whom.1481  Conversely, researcher influence also affects choices about what is not included in a 

study: the questions that are not included on a survey; the selected study participants who are 

ultimately excluded from final data collection and analysis; and the data that is excluded, removed 

or ignored during analysis, interpretation, and reporting.1482  Issues relevant to missing data in the 

selected studies are considered in some detail in Chapter Six.1483   

It has also been observed that researchers are likely to have different influences in different 

settings,1484 and that different researchers will interpret the same data differently under the 

influence of their own values and beliefs.  Results and findings have been said to be less “facts” than 

they are a reflection of the various interactions between the researcher, the participants, and the 

data.1485  In situations where a researcher is known to be familiar with, and within, the research 

field, their influence may cause participants to withhold information they think the researcher 

already knows, or may lead the researcher to make assumptions, based on familiarity, that 

misconstrue, or exclude, or ignore some information.1486  In other words, researchers may 

 
1481 Annink, A., ‘Using the Research Journal During Qualitative Data Collection in a Cross-Cultural Context’ 
(2017) 7(1) Entrepreneurship Research Journal 1, DOI: 10.1515/erj-2015-0037; Berger, R., ‘Now I See It, Now I 
Don’t: Researcher’s Position and Reflexivity in Qualitative Research’ (2015) 15(2) Qualitative Research 219; 
Guillemin, M., and L. Gillam, ‘Ethics, Reflexivity, and “Ethically Important Moments” in Research’ (2004) 10(2) 
Qualitative Inquiry 261; Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 
307; Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337:a1035 BMJ 687; Kuper, A., S. Reeves, and W. Levinson, ‘Qualitative Research: An Introduction to 
Reading and Appraising Qualitative Research’ (2008) 337 BMJ 404. 
1482 Guillemin, M., and L. Gillam, ‘Ethics, Reflexivity and “Ethically Important Moments” in Research’ (2004) 
10(2) Qualitative Inquiry 261. 
1483 See 6.3. Missing data. 
1484 Berger, R., ‘Now I See It, Now I Don’t: Researcher’s Position and Reflexivity in Qualitative Research’ (2015) 
15(2) Qualitative Research 219. 
1485 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307. 
1486 Berger, R., ‘Now I See It, Now I Don’t: Researcher’s Position and Reflexivity in Qualitative Research’ (2015) 
15(2) Qualitative Research 219. 
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increasingly rely on their own assumptions and interpretations, a tendency that has been noted in 

the mediation literature.1487 

Reflexivity, power, and ethics 

It has been proposed that qualitative research has three key ethical issues: confidentiality, 

reflexivity, and power,1488 and that reflexivity provides an opportunity for researchers to explore the 

various dimensions of power relationships within the study, in particular those between the 

researcher and the study participants.1489  The process of reflexivity can give the researcher insight 

into the power dynamics at play in the study,1490 and thus opportunities to take into account and 

seek to minimise the effects of those dynamics on the study’s outcomes. 

Issues of power in empirical research are quite complex and inherent to them are the many 

moral codes that guide people’s behaviour, including the researcher’s awareness of their own moral 

code and the importance of not imposing it on the study participants.1491   

The reflexive researcher 

Commentators emphasise that the point of reflexivity is its transparency, and this can be 

achieved in various ways, including, if there is a team of researchers, discussion about assumptions, 

values, philosophy, perspectives, and experiences, and how they might affect any aspect of the 

study.1492  If there is a sole researcher, s/he can maintain some form of account of having considered 

 
1487 See Chapter Six, 6.3.2. Replacing missing data; see also Beck, C. J. A., and B. D. Sales, ‘A Critical Reappraisal 
of Divorce Mediation Research and Policy’ (2000) 6(4) Psychology, Public Policy, and Law 989. 
1488 Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337:a1035 BMJ 687. 
1489 Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337:a1035 BMJ 687; Pillow, W., ‘Confession, Catharsis, or Cure? Rethinking the Uses of Reflexivity as 
Methodological Power in Qualitative Research’ (2003) 16(2) Qualitative Studies in Education 175. 
1490 Riley, S., W. Schouten, and S. Cahill, ‘Exploring the Dynamics of Subjectivity and Power Between 
Researcher and Researched’ (2003) 4(2) Forum: Qualitative Research 1. 
1491 Carpenter, D., ‘Ethics, Reflexivity and Virtue’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
1492 Spencer, L., J. Ritchie, J. Lewis, and L. Dillon, Quality in Qualitative Evaluation: A Framework for Assessing 
Research Evidence – A Quality Framework (National Centre for Social Research, Report for the Government 
Chief Social Researcher’s Office, UK, 2003). 
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their own assumptions, values, philosophy, perspectives, and experiences, and how those might 

affect any aspect of the study.1493   

Ultimately, it is necessary for research reports to include an accounting for reflexivity, and for 

other related ethical issues,1494 while, at the same time, respecting participant data in ways that 

enable appropriate analysis and interpretation.1495  Commentators have recommended that 

researchers treat reflexivity as one component in an overall ethical research practice,1496 ensuring it 

has the status of being an enduring approach to research that is constant throughout a research 

study, and not a one-off consideration for the purposes of ethics approval.1497    

Reflexivity – disadvantages 

Reflexivity is not intended to be an exhaustive, self-focused and self-indulgent confessional in 

which there is so much self-detail that it becomes a ‘personal catharsis’,1498 and loses its purpose 

and meaning: to ensure readers have enough information to assess the justifiability of the study’s 

claims.   

Reflexivity in mediation research 

Empirical studies of mediation involve a complex mix of relationships between disputants who 

may have extensive or minimal experience in mediation, disputant advisers who are likely to have 

 
1493 Kuper, A., L. Lingard, and W. Levinson, ‘Qualitative Research: Critically Appraising Qualitative Research’ 
(2008) 337:a1035 BMJ 687; Reeves, S., A. Kuper, B. D. Hodges, ‘Qualitative Research Methodologies: 
Ethnography’ (2008) 337:a1020 BMJ 512; Tracy, S. J., ‘Qualitative Quality: Eight “Big-Tent” Criteria for Excellent 
Qualitative Research’ (2010) 16(10) Qualitative Inquiry 837. 
1494 Kuper, A., S. Reeves, and W. Levinson, ‘An Introduction to Reading and Appraising Qualitative Research’ 
(2008) 337:a288 BMJ 404. 
1495 Horsburgh, D., ‘Evaluation of Qualitative Research’ (2003) 12 Journal of Clinical Nursing 307. 
1496 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Guillemin, M., and L. 
Gillam, ‘Ethics, Reflexivity, and “Ethically Important Moments” in Research’ (2004) 10(2) Qualitative Inquiry 
261. 
1497 Carpenter, D., ‘Ethics, Reflexivity and Virtue’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018); Poland, F., and L. Birt, ‘Protecting and Empowering 
Research with the Vulnerable Older Person’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
1498 Tracy, S. J., ‘Qualitative Quality: Eight “Big-Tent” Criteria for Excellent Qualitative Research’ (2010) 16(10) 
Qualitative Inquiry 837, 842. 



432 
 

extensive experience in mediation, mediators with a mix of mediation experience and reputations, 

and the researchers.  The researchers may or may not have experience as mediators and they may 

or may not be known to other participants (eg through their mediation experience, through their 

professional networks, or through their research experience).  There may also be status differentials 

among study participants (eg where mediators are ex-judges or senior legal practitioners, or where 

researchers have high academic status, and where disputants are perceived to have little status).  

This mix of relationships can be expected to create various power differentials likely to influence 

what happens during the research study, and the data and results emerging from it.   

The 47 selected studies include no references to reflexivity or its precepts, and very limited 

reference to researcher influence on study participants,1499 or the ways in which researchers might 

affect the purpose, design, methods, and data analysis as well as the behaviour of mediator and 

non-mediator participants and their survey and interview responses.  Above all, this makes it very 

difficult for readers to judge the justifiability of study results and findings because they cannot 

ascertain the extent of the researchers’ involvement and influences.   

Reflexivity does occur in mediation research and an example is included in a recent 

ethnographic study of mediation conducted over a period of 12 months in London, UK. 1500  The 

reflexive components canvass the research setting, the researcher’s views on mediation, her 

relevant experience, her progression from being an “outsider” to becoming an “insider”, and her 

research role in the study.  It also includes some consideration of the philosophies of mediator 

participants and the organisation with which they were affiliated at the time of the study.1501   

 
1499 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); 
Shapiro, D., R. Drieghe, and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal 
of Social Issues 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce 
Mediation’ (1985) 10 Mediation Quarterly 55. 
1500 De Girolamo, D., The Fugitive Identity of Mediation: Negotiations, Shift Changes and Allusionary Action 
(Routledge, UK, 2013), Chapter Two ‘My Village’. 
1501 See below (at 7.2.3. The social desirability effect) for a brief analysis of a recent mediation publication 
which demonstrates the potential effects when there is a lack of researcher reflexivity.  
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It is likely that improved understanding about researcher influence and about its effects could 

improve how empirical studies of mediation are designed, conducted, and reported, leading to 

improvements in what is known about mediation and about mediators. 

7.2. Constraints on mediation research1502 

This section reviews mediation researcher perceptions of constraints on their work.  The 

factors acknowledged by mediation researchers as being constraints on their work can be either 

systemic (eg access to research funding; researcher skills and expertise) or endemic (eg access to 

appropriate study participants; the collection of suitable research data).  The next section applies 

systemic and endemic frameworks to facilitate analysis of researchers’ observations about 

constraints on their work. 

Many mediation researchers refer to constraints associated with reporting and publishing 

their work.  These are considered below at para 7.2.2.1503  The mediation process, and what happens 

within it, are recognised as being particularly complex to investigate,1504 and, in itself, that 

complexity might be a compelling constraint on designing suitable empirical studies that produce 

credible research data and increase what is known about mediation, and about mediators, and 

improve the practice of mediation. 

7.2.0. Systemic constraints 

In this thesis, systemic constraints include factors that are likely to be fundamental to a 

research “system” and could be expected to impede most aspects of the field’s research activities.  

Although the following constraints are raised by mediation researchers, they are likely to have 

 
1502 This section includes neither commentary nor analysis, allowing researchers’ and commentators’ 
observations to stand alone as a compilation of their views of the constraints on their research work. 
1503 See 7.3.4. Journals and publications. 
1504 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict 
Management Research 392; McDermott, E. P., ‘Discovering the Importance of Mediator Style – An 
Interdisciplinary Challenge’ (2012) 5(4) Negotiation and Conflict Management Research 340; Wall, J. and K. 
Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and 
Conflict Management Research 401. 
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similar constraining effects for researchers in other fields.  For example, all research fields need 

access to funding and support, researcher skills and expertise, and definitional and conceptual 

clarity. 

I. Funding and support 

Core factors enabling empirical studies of mediation are linked to the funding and support for 

them, and it is recognised that, without specific funding and support, many empirical studies would 

not happen, 1505  and, in particular, there would be even fewer studies that are designed to collect 

more than rudimentary quantitative data about mediation’s achievement of simple effectiveness.1506  

Commentators have noted that, in order to understand what happens during mediation, research 

design needs to include complex, time-intensive, multi-faceted methods none of which can happen 

in the absence of adequate funding and support.1507  It is not often noted that there is almost no 

funding for investigations of mediator effectiveness.1508 

It has also been observed that, where studies are funded by mediation programs and services, 

the funders might support only research proposals that are designed to produce positive results for 

 
1505 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediation Styles’ (2012) 5(4) Negotiation and Conflict Management Research 367; 
Kochan, T. A., ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict Management Research 392; McDermott, E. 
P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) Negotiation and 
Conflict Management Research 340; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall, J., and K. Kressel, ‘Research 
on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation and Conflict 
Management Research 401. 
1506 For example, see Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of 
Consensus about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 
367; Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392; 
McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) 
Negotiation and Conflict Management Research 340; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall, J. and K. 
Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and 
Conflict Management Research 401. 
1507 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Kochan, 
T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392; McDermott, E. P., 
‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) Negotiation and 
Conflict Management Research 340. 
1508 Sourdin. T., email communication with the author, June 2018. 
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the program and so confirm its continued operation.1509  A related problem reported to be common 

to other fields as well as to mediation research, is the influence of funders in the selection of 

research objectives and study participants, potentially influencing research findings if the purpose of 

the research project is to evaluate that same funder’s program or service.1510 

In addition to analysis of co-author affiliations and disciplines,1511 observations of mediation 

researchers suggest that, in the absence of their own academic research base, they also lack a 

dedicated career path within which to pursue studies of mediation.1512  Such observations suggest 

that mediation researchers are required to meet the requirements of other disciplines (such as law) 

in order to gain career advancement.  Such structural impediments may affect the institutional levels 

of support given to mediation research. 

II. Ethics and confidentiality 

Ethical constraints can prevent detailed investigation of mediation when institutional ethical 

requirements designed to protect human participants in research are seen to prevent some studies 

from occurring.1513  They can also include, in court-connected mediations, the professional ethical 

constraints inherent to the privileged relationship between a legal advisor and her/his client when 

they are participants in mediation research.1514  There can also be ethical constraints associated with 

the recruitment of study participants through their lawyers (rather than directly with disputants – 

 
1509 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
1510 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340; Sayo, A., R. G. Jennings, and J. D. Van Horn, ‘Study 
factors Influencing ventricular Enlargement in Schizophrenia: A 20 Year Follow-Up Meta-Analysis’ (2011) 59(1) 
NeuroImage 154. 
1511 See this section below III. Researcher skills and expertise.  
1512 This has been observed through regular contact with the Australian-based ADR Research Network whose 
members are dedicated DR/mediation researchers, yet are established in various disciplines including law.  
Further information can be obtained on <https://adrresearch.net/>. 
1513 Anecdotal reports based on conversational comments by mediation researchers to the author; because the 
studies have not been undertaken, it is difficult to confirm their purpose and setting. 
1514 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340; Sourdin, T., Dispute Resolution Processes for Credit 
Consumers (Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Sourdin, T., 
‘Introduction’ 22(3) ADRJ 1. 

https://adrresearch.net/
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see Chapter Five).  In addition, the confidentiality of the process has been reported to limit 

researcher access and investigation of what happens during mediation.1515 

III. Researcher skills and expertise 

The three associated factors described in this section have been said to constrain mediation 

research: the small size of the research field, its lack of a dedicated academic base, and the 

associated limited levels of research expertise.   

The field of dedicated mediation research is relatively small, and, within it, the number of 

empirical studies is limited, resulting in a continuing lack of researcher expertise which has been 

observed to constrain rigorous empirical studies of mediation.  In particular, researchers have noted 

that most mediation research has been reported to occur in law schools where there may be a lack 

of research expertise in terms of qualitative or quantitative studies,1516 leading to mediation 

research that is focused more on theoretical discussion than on empirical investigation.1517  In 

response to the field’s lack of a clearly differentiated identity, it has been suggested that a range of 

research and associated activities could be aimed at ‘normalising’ mediation in the context of the 

legal system,1518 which may lead to support for the development of additional research skills. 

 
1515 Beck, C. J. C., and B. D. Sale, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989; Bingham, L. B., ‘Transformative Mediation in the United States Postal 
Service’ (2012) 5(4) Negotiation and Conflict Management Research 354; Burrell, N. A., W. A. Donohue, and M. 
Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an Interventionist Model’ (1990) Fall 1990 
Human Communication Research 104; Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict 
Management Research 392; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; Sourdin, T., Dispute Resolution Processes for Credit Consumers 
(Project Report, Conflict Resolution Research Centre, La Trobe University, 2007); Wall, J. and K. Kressel, 
‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict 
Management Research 401; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of 
Applied Psychology 54. 
1516 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary 
and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401.  
1517 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1518 Expert Group on Mediation in Civil Justice in Scotland, Bringing Mediation into the Mainstream in Civil 
Justice in Scotland (Scottish Mediation, Report to the Scottish Government, Scotland, June 2019), 7. 
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Within the university context, the study of mediation lacks its own academic discipline, and 

research is conducted in a range of subject backgrounds.1519  For example, authors’ academic 

disciplines acknowledged in the 47 selected studies, include business and management;1520 child and 

family development;1521 communications;1522 government and public policy;1523 industrial 

 
1519 The researcher affiliations described in this section are based on the affiliations listed by authors and co-
authors of the 47 selected studies and the 26 additional studies; in some instances, not all co-authors of a 
study share the same affiliations and research disciplines. 
1520 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ 
Qualities and Strategies on Mediation Outcomes’ (1990) 45(1) Relations Industrielles/Industrial Relations 22; 
Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Karim, 
A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Shapiro, D., R. Drieghe, and J. 
Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Swaab, R. 
I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual Association of 
Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The Impact of Pre-
Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict Management, 
2007); Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied Psychology 54; 
Wall 209; Wall, J. A., Jr, and S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict 
Resolution Quarterly 3. 
1521 Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective Divorce Mediation: Three 
Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389. 
1522 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Burrell, N. 
A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing an 
Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, A. J. 
Bell, and B. C. McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) 
Mediation Quarterly 89; Kimsey, W. D., R. M. Fuller, and B. C. McKinney, ‘Mediator Listening, Dispute 
Reframing, and Mediation Outcome: A Pilot Study’ (1993) 7(1) Journal of the International Listening 
Association 74. 
1523 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering 
Effective Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; 
Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial 
Relations 509. 
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relations;1524 law;1525 psychology;1526 sociology;1527 and statistics.1528  The additional 26 publications 

included in this Chapter are drawn from the following disciplines: anthropology;1529 business and 

 
1524 Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) 
Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and 
Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209. 
1525 Goldberg, S. B., and M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful 
Mediators’ (2008) 26(8) Alternatives to the High Cost of Litigation 149; McDermott, E. P., and R. Obar, ‘”What’s 
Going On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; McEwen, C. A., An Evaluation of the ADR Pilot 
Project: Final Report 1 (Unpublished report, 1992); Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: 
An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of 
Dispute Resolution 101; Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict 
Resolution Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County 
Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>; Wissler, R. L., ‘Mediation and Adjudication in Small Claims Court: The 
Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; Wissler, R. L., Trapping the 
Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts (Unpublished report, 1999); 
Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1526 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kressel, K., ‘How Do Mediators Decide What To 
Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute 
Resolution 709; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the 
Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Kressel, K., T. Henderson, W. Reich, and C. 
Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Pruitt, D. G., R. S. 
Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in Mediation’ (1993) 17(3) Law 
and Human Behavior 313; Welton, G. L., and D. G. Pruitt, ‘The Mediation Process: The Effects of Mediator Bias 
and Disputant Power’ (1987) 13(1) Personality and Social Psychology Bulletin 123; Welton, G. L., D. G. Pruitt, 
and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The Journal of Conflict 
Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. Zubeck, ‘Antecedents 
and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International Journal of Conflict 
Management 303; Zubeck, J. M., D. G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and 
Mediator Behaviors Affecting Short-Term Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1527 Peeples, R., C. Harris, and T. Metzloff, ‘Following the Script: An Empirical Analysis of Court-Ordered 
Mediation of Medical Malpractice Cases’ (2007) 2007(1) Journal of Dispute Resolution 101. 
1528 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
1529 Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict Revisited’ 
(2008) 33(1) Peace and Change 60. 

http://www.civiljustice.info/adreval/1/
http://www.civiljustice.info/med/7
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management;1530 communications;1531 dispute/conflict resolution; 1532 law;1533 musicology;1534 

political science;1535 psychology;1536 social work and sociology.1537  The ten empirical studies among 

 
1530 Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and Culture Research’ (2019) 12(2) Negotiation 
and Conflict Management Research 105; Marin, J. R., M. Olekalns, and W. Adair, ‘Normatively Speaking: Do 
Cultural Norms Influence Negotiation, Conflict Management, and Communication’ (2019) 12(2) Negotiation 
and Conflict Management Research 146; Olekalns, M., D. Shestowsky, S. P. Skratek, and A.-S. De Pauw, ‘The 
Double Helix of Theory and Practice: Celebrating Stephen J. Goldberg as a Scholar, Practitioner, and Mentor’ 
(2019) 13(1) Negotiation and Conflict Management Research 85; Ebner, N., and J. Parlamis, ‘Weaving Together 
Theory, Research, Practice, and Teaching: A Four-Dimensional Approach to Negotiation and Conflict 
Management Work’ (2017) 10(4) Negotiation and Conflict Management Research 245. 
1531 Broome, B. J., ‘Negotiating the Nexus: Symbiotic Relationship of Theory and Practice in Conflict 
Management’ (2017) 10(4) Negotiation and Conflict Management Research 252. 
1532 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1; De Girolamo, D., The Fugitive Identity of Mediation: Negotiation, 
Shift Changes and Allusionary Action (Routledge, UK, 2013); De Girolamo, D., ‘Sen, Justice and the Private 
Realm of Dispute Resolution’ (2018) 14(3) International Journal of Law in Context 353; Fisher and Fisher-
Yoshida; Hansen, T., and M. Umbreit, ‘State of Knowledge: Four Decades of Victim-Offender Mediation 
Research and Practice: The Evidence’ (2018) 36 Conflict Resolution Quarterly 99; Storrow, R., and A. 
Georgakopoulos, ‘Mediators and Metaphors: An Analysis of Conflict Resolution Metaphors’ (2014) 69(2) 
Dispute Resolution Journal 41.  
1533 Adrian, L., and S. Mykland, ‘Unwrapping Court-Connected Mediation Agreements’ in A. Nylund, A. K. 
Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018); Asmussen, I. H., ‘Mediation in 
Light of Modern Identity’ in A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer 
Open, 2018); Ervasti, K., ‘Past, Present and Future of Mediation in Nordic Countries’ in A. Nylund, K. Ervasti, 
and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018); Singletary, L., L. L. S. Smutko, G. C. Hill, 
G. C. Smith, S. E. Daniels, J. S. Ayers, and K. Haaland, ‘Skills Needed to Help Communities Manage Natural 
Resource Conflicts’ (2008) 25(3) Conflict Resolution Quarterly 303.  
1534 McConnell, B., ‘To Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) 
International Journal of Community Music 349; O’Connell, J. M., and S. E.-S. Castelo-Branco, Music and Conflict 
(University of Illinois Press, USA, and New University of Lisbon, Portugal, 2010). 
1535 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1. 
1536 Gaspodini, I. B., A. da Rosa Alves, and L. R. F. de Oliveira, ‘Where is Conflict Mediation Used? A 20-Year 
Period Systematic Literature Review’ (2016) 8(2) Revista de Psicologia Da IMED 194; Gelfand, M. J., and J. 
Brett, ‘Big Questions for Negotiation and Culture Research’ (2019) 12(2) Negotiation and Conflict Management 
Research 105; Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a 
Qualitative Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1. 
1537 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1; Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods 
in the Study of Elder and Family Court Mediation’ (2016) 32(3) Negotiation Journal 191; Hansen, T., and M. 
Umbreit, ‘State of Knowledge: Four Decades of Victim-Offender Mediation Research and Practice: The 
Evidence’ (2018) 36 Conflict Resolution Quarterly 99. 
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those 26 are from anthropology;1538 dispute/conflict resolution;1539 law;1540 musicology;1541 political 

science;1542 psychology;1543 and sociology.1544  Although the range of disciplines demonstrates the 

broad application of mediation, they also confirm the lack of any discipline specific mediation 

research base. 

A lack of discipline based research approaches might perpetuate reduced academic capacity 

for mediation research and lead to a research field with limited capacity for extension in both theory 

and practise,1545 particularly in the field of law where, despite limited empirical research expertise, it 

is reported that there has been an increase in ADR research.1546  The lack of a clear academic base 

for mediation and ADR research is reflected in the very limited range of dedicated journals.  This 

issue is considered in more detail later in this Chapter.1547   

 
1538 Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict Revisited’ 
(2008) 33(1) Peace and Change 60. 
1539 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1; Storrow, R., and A. Georgakopoulos, ‘Mediators and Metaphors: An 
Analysis of Conflict Resolution Metaphors’ (2014) 69(2) Dispute Resolution Journal 41. 
1540 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1; De Girolamo, D., The Fugitive Identity of Mediation: Negotiation, 
Shift Changes and Allusionary Action (Routledge, UK, 2013); Ervasti, K., ‘Past, Present and Future of Mediation 
in Nordic Countries’ in A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 
2018); Singletary, L., L. L. S. Smutko, G. C. Hill, G. C. Smith, S. E. Daniels, J. S. Ayers, and K. Haaland, ‘Skills 
Needed to Help Communities Manage Natural Resource Conflicts’ (2008) 25(3) Conflict Resolution Quarterly 
303. 
1541 McConnell, B., ‘To Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) 
International Journal of Community Music 349; O’Connell, J. M., and S. E.-S. Castelo-Branco, Music and Conflict 
(University of Illinois Press, USA, and New University of Lisbon, Portugal, 2010). 
1542 Bell, P., and A. Georgakopoulos, ‘A Study of Family Mediator Perceptions of Family Mediator Effectiveness’ 
(2018) 73(1) Dispute Resolution Journal 1. 
1543 Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative 
Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1. 
1544 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191. 
1545 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1546 Kressel, K., and J. A. Wall, ‘Introduction to the Special Issue on Mediator Style’ (2012) 5(4) Negotiation and 
Conflict Management Research ; McDermott, E. P., ‘Discovering the Importance of Mediator Style – An 
Interdisciplinary Challenge’ (2012) 5(4) Negotiation and Conflict Management Research ; Sourdin, T., 
‘Introduction’ 22(3) ADRJ 1; Wall, J. A., Jr., and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 
28(2) Negotiation Journal 217; Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary and Some 
Research Questions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 
1547 See 7.2.3. Journals and publications. 
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It has been suggested that researcher affiliations can influence the choice of research 

approach, as well as study design, choice of data analysis methods and choice of data interpretation, 

1548 all providing access to a variety of research approaches, but might also prevent the development 

of methodological consistency.  

IV. Definitional consistency 

According to mediation researchers, there are three key areas lacking definitional consistency: 

the mediation process, mediated outcomes, and models of mediation practice or mediator styles or 

approaches.  

Mediation process 

If researchers do not make clear what they are investigating and how it is to be measured, the 

purpose of the study and the nature of its findings cannot be readily understood.  The issue of 

definitional consistency has been considered in Chapters Three and Four of this thesis,1549 and is a 

widely acknowledged issue in the mediation literature.1550  It is well accepted that the term 

“mediation” does not enjoy a common understanding and it has been noted that studies do not 

routinely provide clear differentiation between the mediation process and the mediator. 1551  The 

continuing lack of definitional clarity is demonstrated by descriptions of mediation during the past 

eight years: in 2012, it could be ‘assistance to two or more interacting parties by a third party who – 

at that time – has no power to prescribe agreements or outcomes’;1552 in 2013, it could be a means 

 
1548 Sourdin, T., ‘Introduction’ (2011) 22(3) ADRJ 1; Wall, J. and K. Kressel, ‘Research on Mediator Style: A 
Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 
1549 See Chapter Three and Chapter Four. 
1550 For example, see Boulle, L., Mediation: Principles, Process, Practice (3rd Edition, LexisNexis Butterworths, 
Australia, 2011); De Girolamo, D., The Fugitive Identity of Mediation: Negotiation, Shift Changes and 
Allusionary Action (Routledge, UK, 2013); Kennedy Institute of Workplace Mediation Research Group, Shaping 
the Agenda 1: Exploring the Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, 
Ireland, 2016); Expert Group on Mediation in Civil Justice in Scotland, Bringing Mediation into the Mainstream 
in Civil Justice in Scotland (Scottish Mediation, Report to the Scottish Government, Scotland, June 2019); 
Sourdin, T., Alternative Dispute Resolution (6th Edition, Thomson Reuters, Australia, 2020). 
1551 Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict Management Research 384. 
1552 Wall, J. A., Jr, and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation Journal 
217, 219. 
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‘by which to achieve negotiated order’;1553 and, in 2018, it could be a process ‘where a mediator 

helps the parties to find their own solution’.1554  

The mediation process is recognised as being a complex event typified by constantly changing 

dynamics, and incorporating a variety of mediator actions and behaviours,1555 and it has been 

suggested that researchers tend to treat the mediation process as one that is self-contained, even 

homogeneous.1556  This narrow perspective can lead to minimal consideration or clear 

understanding of what the process does include, such as mediator activities during the preliminary 

exchanges and meetings that occur before the designated date for the mediation session; the 

various joint and private sessions that occur on the designated date; and the time lag between the 

end of the mediation session and the implementation of any mediated agreement.1557   

It has been suggested that mediation researchers should clarify the mediation’s end point 

which, for the purposes of assessing the effectiveness of the process could include points beyond 

the mediation itself, such as when the mediated agreement is implemented, or even later (in terms 

of assessing the agreement’s durability).1558   

Outcomes 

 
1553 De Girolamo, D., The Fugitive Identity of Mediation: Negotiations, Shift Changes and Allusionary Action 
(Routledge, UK, 2013), 11. 
1554 Ervasti, K., ‘Past, Present and Future of Mediation in Nordic Countries’ in A. Nylund, K. Ervasti, and L. 
Adrian (eds), Nordic Mediation Research (Springer Open, 2018), 229.  
1555 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; De Girolamo, D., The Fugitive Identity of Mediation: Negotiations, Shift 
Changes and Allusionary Action (Routledge, UK, 2013); Wall, J. A., Jr., and T. C. Dunne, ‘Mediation Research: A 
Current Review’ (2012) 28(2) Negotiation Journal 217. 
1556 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367. 
1557 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; 
McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) 
Negotiation and Conflict Management Research 340; Wall, J. and K. Kressel, ‘Research on Mediator Style: A 
Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 
1558 Asmussen, I. H., ‘Mediation in Light of Modern Identity’ in A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic 
Mediation Research (Springer Open, 2018); Sourdin, T., The Timeliness Project (Background Report, ACJI, 
October 2013). 
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There seems little doubt that measuring “success” in mediation is problematic due in part to 

the definitional inconsistency of the terms “success” and “effectiveness” and it is a recognised point 

of inconsistency: ‘Defining what is considered as “success” in mediation is not straightforward.’1559 

Despite being regularly acknowledged, the definitional inconsistency is rarely addressed in the 

literature, and occasionally commentators may opt for a definition or interpretation suitable to their 

own purpose.1560  This key definitional inconsistency has been acknowledged to be a contributor to 

the difficulties experienced by researchers investigating effectiveness in court-connected mediations 

and seeking to measure outcomes other than simple effectiveness.1561   

Models of practice, mediator styles, and approaches1562 

It has been noted that the terms “models of practice”, “mediator styles”, and “mediator 

approaches” are not always clearly differentiated and are often used interchangeably;1563 that 

researchers do not always clearly articulate which concepts, mediator actions, and data 

measurements are included when they use any of those terms;1564 and that models are analysed in 

 
1559 Crime and Justice, An International Evidence Review of Mediation in Civil Justice (The Scottish Government, 
Social Research Series, June 2019), 14; Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical 
Dangers of the Lack of Consensus about Definitions of Mediation Styles’ (2012) 5(4) Negotiation and Conflict 
Management Research 367; Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for 
Theoretical Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; McDermott, E. P., 
‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) Negotiation and 
Conflict Management Research 340; Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict 
Management Research 384; Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary and Some 
Research Questions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 
1560 For example, see Expert Group on Mediation in Civil Justice in Scotland, Bringing Mediation into the 
Mainstream in Civil Justice in Scotland (Scottish Mediation, Report to the Scottish Government, Scotland, June 
2019). 
1561 Crime and Justice, An International Evidence Review of Mediation in Civil Justice (The Scottish Government, 
Social Research Series, June 2019). 
1562 Interpretations of models of practice are included as systemic constraints because conceptual models are 
common to many fields of research where they provide the conceptual structure around which relevant theory 
and practice can develop. 
1563 Kennedy Institute of Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016). 
1564 Beck, C. J. C., and B. D. Sale, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989; Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical 
Dangers of the Lack of Consensus about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict 
Management Research 367; Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management 
Research 392. 
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terms of practice standards and ‘what ought to happen’ rather than what actually happens.1565  

When researchers use the term “style” it is not always clear which of the many reported and 

associated mediator behaviours, actions and micro skills they are intending to incorporate in their 

study, nor how they will be measured.1566  

It has been observed that, when investigating models of mediation practice, not only is there a 

lack of clarity about what is meant by facilitative mediation, or by evaluative mediation, or even by 

conciliation,1567 the conceptual differences can be influenced by context and by geography.  For 

example, it has been noted that, in the Nordic context, differentiating mediation and conciliation can 

be difficult because there is no linguistic differentiation between them.1568   

It is reported that not all research designs for investigating models of practice have taken into 

account the potential effects research findings might have on the strong commitment, even 

polarisation, that is associated with certain models. 1569  Mediators themselves have been reported 

to disagree on the attributes of particular models, or styles, of practice, and on the professional 

acceptability of particular models and styles, and their views are likely to influence what they report 

in research surveys about their own practice.1570  It has been suggested that these apparent 

inconsistencies would be likely to impede analysis of the research data mediators provide to 

researchers,1571 as well as affect quality assurance in the industry.1572 

 
1565 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191, 193. 
1566 T. A. Kochan, ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict Management Research, 392. 
1567 Crime and Justice, An International Evidence Review of Mediation in Civil Justice (The Scottish Government, 
Social Research Series, June 2019); Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1568 Ervasti, K. ’Past, Present and Future of Mediation in Nordic Countries’ in A. Nylund, K. Ervasti, and L. Adrian 
(eds), Nordic Mediation Research (Springer Open, 2018). 
1569 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
1570 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Della 
Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical Development’ (2012) 
5(4) Negotiation and Conflict Management Research 396. 
1571 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367. 
1572 Ervasti, K., ‘Past, Present and Future of Mediation in Nordic Countries’ in A. Nylund, K. Ervasti, and L. 
Adrian (eds), Nordic Mediation Research (Springer Open, 2018). 
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The continued assessment of models of mediation practice has been criticised for encouraging 

strict compliance with certain activities,1573 and detracting from investigations of mediator actions 

and microskills.1574  Researchers report problems in assessing mediator application of models and 

styles when the mediators do not consistently conduct their mediations according to the stylistic 

requirements, and, instead, demonstrate more flexible approaches.1575  Researchers also report data 

collection difficulties when mediators use behaviours and actions typically associated with one style 

or model, and yet do not consistently practise the model itself.1576   

Two recent mediation literature reviews have confirmed the lack of conceptual and 

terminological clarity around mediator styles and behaviours, noting that many relevant terms are 

used interchangeably in the literature, and often without any definition or clarification.1577  One 

researcher has suggested addressing the definitional inconsistencies by reviewing mediation’s 

theoretical underpinnings.1578  

7.2.1. Endemic constraints 

In this thesis, endemic constraints include factors that are reported to be specific to empirical 

studies of mediation (and, perhaps, to theoretical mediation research).1579  For example, mediation 

researchers report constraints that affect their capacity to develop suitable research approaches and 

study designs specifically appropriate to empirical studies of mediation; that encumber their 

 
1573 Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict Revisited’ 
(2008) 33(1) Peace and Change 60. 
1574 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; Sourdin, T., ‘Introduction’ 
(2011) 22 ADRJ 1. 
1575 Ervasti, K., ‘Past, Present and Future in Nordic Mediation’ in A. Nylund, K. Ervasti, and L. Adrian (eds), 
Nordic Mediation Research (Springer Open, 2018); see also Chapter Four of this thesis. 
1576 McDermott, E. P., and R. Obar, ‘”What’s Going On” in Mediation: An Empirical Analysis of the Influence of a 
Mediator’s Style on Party Satisfaction and Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75. 
1577 Kennedy Institute of Workplace Mediation Research Group, Shaping the Agenda 1: Exploring the 
Competencies, Skills and Behaviours of Effective Workplace Mediators (KIWMRG, Ireland, 2016); An 
International Evidence Review of Mediation in Civil Justice (Report for the Scottish Government, June 2019). 
1578 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396. 
1579 It is likely that generalised versions of these issues have application in other fields of research. 
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capacity to enlist the participation of suitable and diverse representative population groups; that 

impede their capacity to collect credible research data; and that make it difficult for them to ensure 

the practical relevance of research findings.  

I. External influences on choice of research approaches and study design 

The credibility of research data and the reliability of study findings are founded on the choice 

of an appropriate research approach and design, as well as data collection and analysis methods that 

are suited to the purpose of the study.  Attaining these relies in part on the skills and expertise of 

researchers or their access to such skills and expertise (see above, (iii) Researcher skills and 

expertise). 

The mediation literature suggests that there are many external factors likely to influence 

researcher choice of how a study is to be conducted, including the influence of interest groups, 

funders, and researcher affiliations. 1580  The concerns of interest groups can be at odds with 

research rigour, 1581 and, where a mediation program funds a study, that program’s interest in results 

that reflect well on the program (such as rates of settlement)1582 may take precedence over results 

that are relevant to ADR (such as disputant satisfaction, compliance, or improved future 

relationships).1583  It has been suggested that program evaluations tend not to specify the design of 

evaluations or the expertise of evaluators and that evaluation reports tend to have limited 

circulation, 1584 thus minimising their contribution to the development of a rigorous research culture.  

In two of the 47 selected studies, researchers have noted that, where their research design included 

selection into the study by either court or program staff, the selection was based on case suitability 

 
1580 E. P. McDermott, ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340; Wall, J., and K. Kressel, ‘Research on Mediator Style: 
A Summary and Some Research Questions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 
1581 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1582 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1583 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1584 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
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and the high settlement rates in the studies may have been skewed by the selection process,1585 

perhaps making positive study results more likely.  Overall, it could be said that the external 

influences reported by researchers are likely to affect the development of researcher skills and even 

risk perpetuating the use of relatively unskilled approaches. 

Researchers have noted that empirical studies tend to be based in single homogeneous 

settings with little consideration of broader, more diverse, settings and that they tend not to take 

into account the various contextual factors that are likely to influence the mediation process and the 

behaviour of its participants (including the mediator). 1586  Researchers have identified that 

mediation research design includes limited, if any, consideration of additional cultural contextual 

influences such as social norms, values, and cultural practices,1587 and it has been suggested that this 

has ethical ramifications because of its exclusion of certain population groups.1588  The usefulness of 

research findings from narrowly-based studies is necessarily limited and cannot explore broader 

systemic issues that might influence the nature of the mediation process and the mediators’ choice 

 
1585 Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94; Thoennes, N. A., and J. Pearson, 
‘Predicting Outcomes in Divorce Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social 
Issues 115. 
1586 Asmussen, I. H., ‘Mediation in Light of Modern Identity’ in A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic 
Mediation Research (Springer Open, 2018); Beck, C. J. C., and B. D. Sale, ‘A Critical Appraisal of Divorce 
Mediation Research and Policy’ (2000) 6(4) Psychology, Public Policy, and Law 989; Bingham, L. B., 
‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and Culture Research’ 
(2019) 12(2) Negotiation and Conflict Management Research 105; Kochan, T. A., ‘Commentary’ (2012) 5(4) 
Negotiation and Conflict Management Research 392; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Welsh, N. A., ‘We 
Need Good Data to Know Whether What We Are Doing – and Espousing – is Good’ in J. Lande (ed), Theories of 
Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize Our Movement (Conference 
Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>. 
1587 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191; De Girolamo, D., The Fugitive Identity of Mediation: 
Negotiation, Shift Changes and Allusionary Action (Routledge, UK, 2013); Federal Court of Australia’s 
Indigenous Dispute Resolution & Conflict Management Case Study Project, Solid Work You Mob are Dong – 
Case Studies in Indigenous Dispute Resolution & Conflict Management in Australia (Commonwealth of 
Australia, 2009); Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a 
Qualitative Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1; McConnell, B., ‘To 
Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) International Journal of 
Community Music 349. 
1588 Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative 
Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1. 
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of actions and approaches.1589  Many of the 47 selected studies have noted that their own narrow 

scope has limited the generalisability of their findings.1590   

Commentators have been critical of one research practice that may be caused by a lack of 

original research data: the re-use and analysis of data collected for a different purpose in a separate 

study.1591 

II. Population groups 

In empirical studies of mediation, study participants (mediators and non-mediators) are key to 

the collection of research data (data that is both collected from them and about them) that is 

specifically informative about the mediation process, the mediator’s role and actions, and what 

happens during the mediation. 

Researchers acknowledge that it can be difficult to access mediations,1592 and that where only 

small numbers of participants are enlisted into a study, the generalisability of the findings is 

limited.1593  It has been suggested that possible causes for low enlistment and response rates include 

 
1589 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1590 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Carnevale, P. J. D., and R. 
Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) 
Journal of Social Issues 2; Karim, A. and R. Pegnetter, ‘Mediator Strategies and Qualities and Mediation 
Effectiveness’ (1983) 22(1) Industrial Relations 105; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation 
Process: A Theory and Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., T. 
Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) 
Conflict Resolution Quarterly 135; Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving 
Disputes’ (2005) 44(3) Industrial Relations 509; Pruitt, D. G., N. B. McGillicuddy, G. L. Welton, and W. R. Fry, 
‘Process of Mediation in Dispute Settlement Centres’ in K. Kressel, and D. G. Pruitt (eds), Mediation Research: 
The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, US, 1989); Shapiro, D., R. Drieghe, and J. 
Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; Wall, J. A., 
Jr, and S. Chan-Serafin, ‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261. 
1591 Beck, C. J. C., and B. D. Sale, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989. 
1592 See Wall, J. A., Jr., and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation 
Journal 217; Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ 
(2012) 5(4) Negotiation and Conflict Management Research 401. 
1593 Beck, C. J. C., and B. D. Sale, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The 
Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; Wall, J. A., Jr, and 
S. Chan-Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3. 
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mediator concerns about their own reputations,1594 and that these could be overcome if researchers 

were to establish their respect for the views and input from practitioners.1595   

Researchers have noted the lack of diversity in sample populations from whom study 

participants are selected for mediation research, and the field’s lack of focus on diverse 

populations.1596  Lack of variety in sample populations can limit both the application of mediation 

and information about its effectiveness and can limit understanding about the process if researchers 

continue to access the same sample populations for their studies.1597   

Commentators have noted that research findings can affect various interest groups and 

stakeholders who might choose not to support, or cooperate with, a particular study,1598 or who can 

influence research design, as well as influence potential participants’ willingness to participate in 

empirical studies.1599  This issue is also considered earlier (see above 7.2.0. Systemic constraints I. 

Funding and support). 

III. Research data 

 
1594 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55; Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared 
for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>. 
1595 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1596 Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and Culture Research’ (2019) 12(2) Negotiation 
and Conflict Management Research 105; Hansen, T., and M. Umbreit, ‘State of Knowledge: Four Decades of 
Victim-Offender Mediation Research and Practice: The Evidence’ (2018) 36 Conflict Resolution Quarterly 99; 
Marin, J. R., M. Olekalns, and W. Adair, ‘Normatively Speaking: Do Cultural Norms Influence Negotiation, 
Conflict Management, and Communication’ (2019) 12(2) Negotiation and Conflict Management Research 146; 
Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department of 
Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
1597 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1598 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, 
‘Process and Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; Wall, J. and K. Kressel, ‘Research on 
Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict 
Management Research 401. 
1599 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
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Researchers note a lack of ready access to institutional mediation data (eg from courts and 

institutional mediation programs and services),1600 and a lack of access to information about more 

diverse populations and study participants (ie racial, ethnic, socio-economic diversity).1601  They also 

note a lack of acknowledgement of how the lack of diversity might influence, or limit, empirical 

studies and their findings.1602   

It has been noted that the current range of research methodologies make comparative studies 

difficult and prevent examination of systemic issues, leading to limited availability of data and 

information about both.1603   

Data collection using participant self-reports 

In this thesis, the term “participant self-report” describes either of two data collection 

methods.  In one, a mediator participant either completes a written survey or takes part in a 

structured/semi-structured interview during which the researchers obtain research data about the 

subject mediation and the actions of the mediator and/or other participants.  In the other, non-

mediator participants (ie disputants, their advisers, or their representatives) complete a written 

survey or take part in a structured/semi-structured interview during which the researchers obtain 

research data about the subject mediation and the actions of the mediator and/or other 

participants.1604 

 
1600 Sourdin, T., Mediation in the Supreme and County Courts of Victoria (Report prepared for the Department 
of Justice, Victoria, Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
1601 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black 
and White Styles of Conflict Revisited’ (2008) 33(1) Peace and Change 60; Crampton, A., ‘Escape from the 
Laboratory: Ethnographic Methods in the Study of Elder and Family Court Mediation’ (2016) 32(3) Negotiation 
Journal 191; Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative 
Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1. 
1602 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black 
and White Styles of Conflict Revisited’ (2008) 33(1) Peace and Change 60; Crampton, A., ‘Escape from the 
Laboratory: Ethnographic Methods in the Study of Elder and Family Court Mediation’ (2016) 32(3) Negotiation 
Journal 191; Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative 
Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1. 
1603 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1604 Data collection methods are analysed in detail in Chapter Six. 

http://www.civiljustice.info/adreval/1/
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Researchers have commented on the unreliability of collecting research data through the use 

of mediator and non-mediator self-reports, generally because it is claimed that neither mediators 

nor non-mediators accurately recall the events of a mediation.1605  Eight years ago, it was reported 

that, even by then, there had been over 20 years of warnings in the mediation literature about the 

unreliability of this data collection method.1606  On the other hand, it has been suggested that self-

report surveys offer a faster and less expensive method for obtaining large amounts of readily 

quantifiable data that is suitable for statistical analysis.1607 

In a recent study conducted in a non-mediation court-connected context, researchers 

acknowledge the inadequacies of existing empirical data collection approaches and methods, and 

report having developed and piloted a more nuanced approach to the design of surveys, ensuring 

their capacity to collect qualitative, self-reported, attitudinal data that is more reliable than data 

 
1605 Beck, C. J. C., and B. D. Sale, ‘A Critical Appraisal of Divorce Mediation Research and Policy’ (2000) 6(4) 
Psychology, Public Policy, and Law 989; Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics 
in Public Sector Disputes: A Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Charkoudian, L., ‘Just 
My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus about Definitions of Mediation 
Styles’ (2012) 5(4) Negotiation and Conflict Management Research 367; Della Noce, D. J., ‘Mediator Style and 
the Question of “Good” Mediation: A Call for Theoretical Development’ (2012) 5(4) Negotiation and Conflict 
Management Research 396; Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel 
and D. Pruitt (Eds), Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, 
USA, 1989); Karim, A. and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) 
Journal of Collective Negotiations 129; Kochan, T. A., ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict 
Management Research 392; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and 
Empirical Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Mareschal, P. M., ‘What Makes 
Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial Relations 509; McDermott, E. P., 
‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) Negotiation and 
Conflict Management Research 340; McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 
(Unpublished report, 1992); Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall, J., and K. Kressel, ‘Research on 
Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation and Conflict Management 
Research 401; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ (1991) 76(1) Journal of Applied 
Psychology 54; Wissler, R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and 
Ohio Courts (Unpublished report, 1999). 
1606 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1607 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
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collected through traditional surveys.1608  This approach may be suitable for surveys of participants 

in mediation research. 

Mediator self-reports 

The literature includes many references to the unreliability of self-reports.  One researcher 

has noted that data collected from mediator self-reports is affected by ‘mediator mythology, self-

presentation bias, social desirability bias, and even a lack of meaningful insight or shared 

vocabulary.’1609  The same researcher has suggested that mediators may be subjected to various 

pressures affecting the information they provide on surveys (eg peer pressure, program pressure, 

and the need for future work).1610  Another has suggested two other possible reasons for 

discrepancies between what mediators report they do and what they are observed to do: mediators 

use different techniques and strategies according to the situation, and they report what they believe 

they have been doing and are not aware of any discrepancy.1611  

Researchers have included examples to demonstrate the data inconsistencies that self-reports 

can produce such as mediator participants reporting that they do use flexible styles despite being 

observed not using flexible styles.1612  They have questioned the usefulness of self-reports when 

investigating mediator styles because, they claim, self-reports cannot take into account either 

contextual influences on mediator style choices, or the effects of certain styles.1613     

 
1608 Pleasence, P., and N. Balmer, ‘Measuring the Accessibility and Equality of Civil Justice’ (2018) 10 Hague 
Journal on the Rule of Law 255; Pleasence, P., and N. J. Balmer, ‘Development of a Generic Legal Confidence 
Scale: A First Implementation of the Rasch Measurement Model in Empirical Legal Studies’ (2019) 16(1) Journal 
of Empirical Legal Studies 143. 
1609 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396, 309. 
1610 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396. 
1611 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367. 
1612 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1613 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
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One researcher, in the role of “observer-participant” and conducting an ethnographic study of 

mediation, includes a footnoted comment on the practical impossibility of focusing on the finer 

detail of what happens during mediation due to the demands on the mediator role during the whole 

process.1614  None of the 47 selected studies, nor the 26 additional publications, provides a clear 

explanation of the field’s continued use of data collection methods known to be unreliable. 

Data collection methods – non-mediator participants 

Data collection from non-mediator participants includes information collected from disputants 

as well as from their advisers (typically legal advisers).  It has been observed that this may not be a 

reliable data collection method because of its reliance on the disputants’ capacity to provide the 

required information.  In other words, disputants in particular may not have sufficient knowledge 

about mediation to discriminate and recall the finer details of what the subject mediators actually 

did and the events of a mediation.1615  It has also been suggested that the reliability of disputant 

reports of their satisfaction with the mediation process, and with the mediator, are likely to be more 

influenced by whether an agreement was reached than by the process itself,1616 although others 

disagree with this reasoning.1617  

In relation to definitional consistency and the lack of what has been called a ‘shared 

vocabulary’,1618 it has been suggested that, if the knowledgeable researchers and mediators cannot 

 
1614 De Girolamo, D., ‘Sen, Justice and the Private Realm of Dispute Resolution’ (2018) 14(3) International 
Journal of Law in Context 353.  
1615 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Karim, A. 
and D. Dilts, ‘Determinants of Mediation Success in the Iowa Public Sector’ (1990) 19(2) Journal of Collective 
Negotiations 129; Kochan78; Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The 
Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115; Wissler, R. L., ‘Court-Connected 
Mediation in General Civil Cases: What We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on 
Dispute Resolution 641. 
1616 Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392. 
1617 Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know from Empirical Research’ 
(2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1618 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396, 399. 
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agree on key terms, it is likely to be even more difficult for the less-informed non-mediator 

participants to provide useful research data about their own mediation experience.1619 

It has been noted that disputants and their advisers have differing perceptions of the 

mediation process, the mediator, and any outcomes,1620 in particular because the advisers are 

repeat players who are likely to have more experience of mediation and to be more knowledgeable 

about it than their clients.  Although it appears not to be routine practice for mediation researchers 

to differentiate between disputants and their advisers, it has been suggested that researchers not 

rely on data collected only from repeat players such as legal practitioners, whose perceptions are 

likely to be limited by their own cultural context (ie the legal system).1621   

Access to data 

Researchers have noted the lack of ready access to existing research data from court and 

program records,1622 as well as the lack of accessible researcher databases.1623    

 
1619 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367. 
1620 Global Pound Conference Series, Global Data Trends and Regional Differences (Report of Global Pound 
Conferences, 2018); Rundle, O., ‘The Purpose of Court-Connected Mediation from the Legal Perspective’ 
(2007) 10(2) ADR Bulletin 28; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know 
from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641. 
1621 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1622 Lande, J. (ed), Theories of Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize our 
Movement (Conference Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>; Expert 
Group on Mediation in Civil Justice in Scotland, Bringing Mediation into the Mainstream in Civil Justice in 
Scotland (Scottish Mediation, Report to the Scottish Government, Scotland, June 2019); Sourdin, T., Mediation 
in the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, 
Australia, April 2009), available on <http://www.civiljustice.info/adreval/1/>; Welsh, N. A., ‘We Need Good 
Data to Know Whether What We Are Doing – and Espousing – is Good’ in J. Lande (ed), Theories of Change for 
the Dispute Resolution Movement: Actionable Ideas to Revitalize Our Movement (Conference Proceedings, 
USA, 2020), available on <https://ssrn.com/abstract=3533324>. 
1623 American Bar Association Section of Dispute Resolution, Report of the Task Force on Research on Mediator 
Techniques (American Bar Association, USA, June 2017), available on 
<https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_rep
ort.authcheckdam.pdf>; Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research 
Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 

https://ssrn.com/abstract=3533324
http://www.civiljustice.info/adreval/1/
https://ssrn.com/abstract=3533324
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/dispute_resolution/med_techniques_tf_report.authcheckdam.pdf
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7.2.2. Journals and publications1624 

Many researchers have mentioned the influence that academic journals are reported to have 

on the design and reporting of research in many fields, including mediation.1625  It has been 

suggested that the very limited number of specialist ADR and mediation journals may push 

researchers to seek publication in journals whose primary focus is other research disciplines where 

ADR and mediation are not well-known and peer reviewers may not be familiar with ADR or 

knowledgeable about mediation research.1626  This may lead to researchers shaping their 

publications to suit relevant discipline norms.  For example, research in the field of law tends to be 

theoretical and doctrinal, and it has been acknowledged that law journals tend not to include 

methodological issues,1627 perhaps suggesting that they do not recognise its importance , leading 

authors to not include such information in law journal articles. 1628   

The limited number of specialist mediation and DR journals can be demonstrated by 

bibliometric analysis of the 47 selected studies.1629  Eleven of the studies are not included in this 

analysis because they were not published in an industry journal.  Four were published as reports;1630 

 
1624 Issues relevant to journals and publication are reviewed earlier in this Chapter (see above, 7.2.2. Journals 
and publications). 
1625 For examples in the mediation field, see McDermott, E. P., ‘Discovering the Importance of Mediator Style – 
An Interdisciplinary Challenge’ (2012) 5(4) Negotiation and Conflict Management Research 340; Sourdin, T., 
‘Introduction’ 22(3) ADRJ 1; Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some 
Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401.  For examples in other 
fields, see Duyx, B., M. J. E. Urlings, G. M. H. Swaen, L. M. Bouter, and M. P. Zeegers, ‘Scientific Citations Favor 
Positive Results: A Systematic Review and Meta-Analysis’ (2017) 88 Journal of Clinical Epidemiology 92; 
Greenberg, S. A., How Citation Distortions Create Unfounded Authority: Analysis of a Citation Network’ (2009) 
339:b2680 British Medical Journal 1; Lortie, C. J., L. W. Aarssen, A. E. Budden, and R. Leimu, ‘Do Citations and 
Impact Factors Relate to the Real Numbers in Publications? A Case Study of Citation Rates, Impact, and Effect 
Sizes in Ecology and Evolutionary Biology’ (2013) 94(2) Scientometrics 675. 
1626 Sourdin, T., email exchange with the author, January 2019. 
1627 Langbroek, P., K. van den Bos, M. S. Thomas, M. Milo, and W. van Kossum, ‘Utrecht Law Review, Editorial’ 
(2017) 13(3) Utrecht Law Review 1. 
1628 This focus is perhaps demonstrated by the existence of a law journal designed to have a specific focus on 
empirical work: The Journal of Empirical Legal Studies. 
1629 The selected studies may not be representative of general mediation research: they have been selected 
into this research specifically because they include empirical investigation of specific mediator actions and 
behaviours.  This characteristic may make it more likely for them to be published in, say, psychology journals, 
and less likely for them to be published in, say, law journals.  
1630 Sourdin, T., Dispute Resolution Processes for Credit Consumers (Project Report, Conflict Resolution 
Research Centre, La Trobe University, 2007); Sourdin, T., Mediation in the Supreme and County Courts of 
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three were published as chapters in books;1631 two were conference presentations;1632 and two are 

unpublished.1633  The remaining thirty-six studies have been published in twenty-one different 

journals, of which eight are DR or mediation specific.1634  The thirteen non-DR/mediation journals in 

which the studies were published include four specialist psychology journals;1635 three specialist law 

journals;1636 three specialist industrial relations journals;1637 two specialist communications 

journals;1638 and one journal specialising in family issues.1639   

Eighteen of the thirty-six journal-published studies were published in specialist DR/mediation 

journals.1640  Eighteen were published in non-DR/mediation journals: seven in psychology 

 
Victoria (Report prepared for the Department of Justice, Victoria, Australia, April 2009), available on 
<http://www.civiljustice.info/adreval/1/>; Sourdin, T., Exploring Pre-Action Requirements: Resolving Disputes 
Outside Courts (ACJI, Monash University, October 2012); Sourdin, T., and T. Matruglio, Evaluating Mediation – 
New South Wales Settlement Scheme 2002 (2004) Mediation. Paper 7, available on 
<http://www.civiljustice.info/med/7>. 
1631 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989); Jones, 
T. S., ‘Lag Sequential Analyses of Mediator-Spouse and Husband-Wife Interaction in Successful and 
Unsuccessful Divorce Mediation in M. A Rahim (ed), Managing Conflict: An Interdisciplinary Approach (Praeger, 
USA, 1989); Pruitt, D. G., W. R. Fry, L. Castrianno, J. Zubeck, G. L. Welton, N. B. McGillicuddy, and C. Ippolito, 
‘The Process of Mediation: Caucusing, Control, and Problem Solving’ in M. A. Rahim (ed), Managing Conflict: 
An Interdisciplinary Approach (Praeger, USA, 1989). 
1632 Swaab, R. I., Face First: Pre-Mediation Caucus and Face in Employment Disputes (Presentation, Annual 
Association of Conflict Management Conference, June 2009); Swaab, R. I., and J. Brett, Caucus with Care: The 
Impact of Pre-Mediation Caucuses on Conflict Resolution (Meetings Paper, International Association of Conflict 
Management, 2007). 
1633 McEwen, C. A., An Evaluation of the ADR Pilot Project: Final Report 1 (Unpublished report, 1992); Wissler, 
R. L., Trapping the Data: An Assessment of Domestic Relations Mediation in Maine and Ohio Courts 
(Unpublished report, 1999). 
1634 Alternatives to the High Cost of Litigation; Conflict Resolution Quarterly (incorporating the Mediation 
Quarterly since November 2003); Harvard Negotiation Law Review; the International Journal of Conflict 
Management; the Journal of Conflict Resolution; the Journal of Dispute Resolution; Negotiation and Conflict 
Management Research; the Ohio State Journal on Dispute Resolution. 
1635 The Journal of Applied Psychology; the Journal of Personality and Social Psychology; the Journal of Social 
Issues; the Personality and Social Psychology Bulletin.  The first three listed journals are published in the name 
of the American Psychological Association (APA). 
1636 Law and Human Behavior; Law & Society Review; Northern Illinois University Law Review. 
1637 The Journal of Collective Negotiations; Industrial Relations; Relations Industrielles/Industrial Relations. 
1638 Human Communications Research; the Journal of the International Listening Association. 
1639 Family Relations (published by the National Council on Family Relations, USA). 
1640 Alberts, J. K., B. L. Heisterkamp, and R. M. McPhee, ‘Disputant Perceptions of and Satisfaction with a 
Community Mediation Program’ (2005) 16(3) The International Journal of Conflict Management 218; Bingham, 
L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and Conflict 
Management Research 354; Gale, J., R. L. Mowery, M. S. Herrman, and N. L. Hollett, ‘Considering Effective 
Divorce Mediation: Three Potential Factors’ (2002) 19(4) Conflict Resolution Quarterly 389; Goldberg, S. B., and 
M. L. Shaw, ‘Further Investigation into the Secrets of Successful and Unsuccessful Mediators’ (2008) 26(8) 
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journals;1641 five in industrial relations journals;1642 three in law journals;1643 and two in 

communications journals;1644 and one in a journal for family issues.1645  The range of journals in 

which 50% of the journal-published studies have been published, demonstrates the divergent fields 

 
Alternatives to the High Cost of Litigation 149; Henderson, D. A., ‘Mediation Success: An Empirical Analysis’ 
(1996) 11(1) Ohio State Journal on Dispute Resolution 105; Kimsey, W. D., R. M. Fuller, A. J. Bell, and B. C. 
McKinney, ‘The Impact of Mediator Strategic Choices: An Experimental Study’ (1994) 12(1) Mediation 
Quarterly 89; Kochan, T. A., and T. Jick, ‘The Public Sector Mediation Process: A Theory and Empirical 
Examination’ (1978) 22(2) The Journal of Conflict Resolution 209; Kressel, K., ‘How Do Mediators Decide What 
To Do? Implicit Schemas of Practice and Mediator Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute 
Resolution 709; Kressel, K., T. Henderson, W. Reich, and C. Cohen, ‘Multi-Dimensional Analysis of Conflict 
Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 135; McDermott, E. P., and R. Obar, ‘”What’s Going 
On” in Mediation: An Empirical Analysis of the Influence of a Mediator’s Style on Party Satisfaction and 
Monetary Benefit’ (2004) 9 Harvard Negotiation Law Review 75; Peeples, R., C. Harris, and T. Metzloff, 
‘Following the Script: An Empirical Analysis of Court-Ordered Mediation of Medical Malpractice Cases’ (2007) 
2007(1) Journal of Dispute Resolution 101; Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and 
Outcome in Divorce Mediation’ (1985) 10 Mediation Quarterly 55; Wall, J. A., Jr, and S. Chan-Serafin, 
‘Processes in Civil Case Mediations’ (2009) 26(3) Conflict Resolution Quarterly 261; Wall, J. A., Jr, and S. Chan-
Serafin, ‘Do Mediators Walk Their Talk in Civil Cases?’ (2010) 28(1) Conflict Resolution Quarterly 3; Welton, G. 
L., D. G. Pruitt, and N. B. McGillicuddy, ‘The Role of Caucusing in Community Mediation’ (1988) 32(1) The 
Journal of Conflict Resolution 181; Welton, G. L., D. G. Pruitt, N. B. McGillicuddy, C. A. Ippolito, and J. M. 
Zubeck, ‘Antecedents and Characteristics of Caucusing in Community Mediation’ (1992) 3(4) International 
Journal of Conflict Management 303; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What 
We Know from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; Zubeck, J. M., D. 
G. Pruitt, R. S. Peirce, N. B. McGillicuddy, and H. Syna, ‘Disputant and Mediator Behaviors Affecting Short-Term 
Success in Mediation’ (1992) 36(3) Journal of Conflict Resolution 546. 
1641 Carnevale, P. J. D., and R. Pegnetter, ‘The Selection of Mediator Tactics in Public Sector Disputes: A 
Contingency Analysis’ (1985) 41(2) Journal of Social Issues 2; Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, 
and L. Fish, ‘The Settlement-Orientation vs the Problem-Solving Style’ (1994) 50(1) Journal of Social Issues 67; 
McGillicuddy, N. B., G. L. Welton, and D. G. Pruitt, ‘Third-Party Intervention: A Field Experiment Comparing 
Three Different Models’ (1987) 53(1) Journal of Personality and Social Psychology 104; Shapiro, D., R. Drieghe, 
and J. Brett, ‘Mediator Behavior and the Outcomes of Mediation’ (1985) 41(2) Journal of Social Issues 101; 
Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce Mediation: The Influence of People and 
Process’ (1985) 41(2) Journal of Social Issues 115; Wall, J. A., Jr, and D. E. Rude, ‘The Judge as a Mediator’ 
(1991) 76(1) Journal of Applied Psychology 54. 
1642 Dilts, D. A. and A. Karim, ‘The Effect of Mediators’ Qualities and Strategies on Mediation Outcomes’ (1990) 
45(1) Relations Industrielles/Industrial Relations 22; Karim, A. and D. Dilts, ‘Determinants of Mediation Success 
in the Iowa Public Sector’ (1990) 19(2) Journal of Collective Negotiations 129; Karim, A. and R. Pegnetter, 
‘Mediator Strategies and Qualities and Mediation Effectiveness’ (1983) 22(1) Industrial Relations 105; 
Mareschal, P. M., ‘What Makes Mediation Work? Perspectives on Resolving Disputes’ (2005) 44(3) Industrial 
Relations 509; Posthuma, R. A., A. Richard, J. B. Dworkin, and M. S. Swift, ‘Mediator Tactics and Sources of 
Conflict: Facilitating and Inhibiting Effects’ (2002) 41(1) Industrial Relations 94. 
1643 Pruitt, D. G., R. S. Peirce, N. B. McGillicuddy, G. L. Welton, and L. Castrianno, ‘Long-Term Success in 
Mediation’ (1993) 17(3) Law and Human Behavior 313; Wissler, R. L., ‘Mediation and Adjudication in Small 
Claims Court: The Effects of Process and Case Characteristics’ (1995) 29(2) Law & Society Review 323; 
Woodward, J. G., ‘Settlement Week: Measuring the Promise’ (1990) 11 Northern Illinois University Law Review 
1. 
1644 Burrell, N. A., W. A. Donohue, and M. Allen, ‘The Impact of Disputants’ Expectations on Mediation, Testing 
an Interventionist Model’ (1990) Fall 1990 Human Communication Research 104; Kimsey, W. D., R. M. Fuller, 
and B. C. McKinney, ‘Mediator Listening, Dispute Reframing, and Mediation Outcome: A Pilot Study’ (1993) 
7(1) Journal of the International Listening Association 74. 
1645 Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 
32(4) Family Relations 557. 



458 
 

in which the researchers have chosen to publish their empirical studies of mediation.  It also 

suggests that mediation researchers and mediators may not readily access such published work.   

Researcher choice of non-DR/mediation journals may also influence the rates at which their 

work might be cited.1646 1647  For example, three of the selected studies were published in a 

psychology journal,1648 and two DR/mediation journals.1649  At the time of checking (January 2019), 

the article published in the psychology journal had been cited 144 times and the two published in 

DR/mediation journals had received 30 and 4 citations respectively.  That is a notable difference in 

citations.  A second example concerns three of the selected studies which were conducted in the 

family/divorce/child custody contexts, and all published in the same year. 1650  Around twice as many 

citations were received by the study published in a psychology journal than the two published in 

DR/mediation journals. 

The above analysis suggests that many mediation researchers appear to publish their work in 

non-DR/mediation specialist journals that fellow mediation researchers and mediators may not 

access; editors and reviewers at those journals may not be knowledgeable about mediation or 

mediation research perhaps affecting the rigour of final publications; and, given the diverse range of 

journal specialisations in which mediation research is published, it is unclear which publication 

restrictions (eg word limits) may apply in any particular case. 

Pressure to publish 

 
1646 Issues concerning citations are considered earlier in this Chapter (see 7.1.1. Research influence: external). 
1647 The citation data reported in this section was collected at the same time using the same methods and 
sources as the citation data reported above at 7.1.1. Researcher influence: external. 
1648 Kressel, K., E. A. Frontera, S. Forlenza, F. Butler, and L. Fish, ‘The Settlement-Orientation vs the Problem-
Solving Style’ (1994) 50(1) Journal of Social Issues 67. 
1649 Kressel, K., ‘How Do Mediators Decide What To Do? Implicit Schemas of Practice and Mediator 
Decisionmaking’ (2013) 28(3) Ohio State Journal on Dispute Resolution 709; Kressel, K., T. Henderson, W. Reich, 
and C. Cohen, ‘Multi-Dimensional Analysis of Conflict Mediator Style’ (2012) 30(2) Conflict Resolution Quarterly 
135. 
1650 Slaikeu, K. A., R. Culler, J. Pearson, and N. Thoennes, ‘Process and Outcome in Divorce Mediation’ (1985) 10 
Mediation Quarterly 55 (46 citations); Thoennes, N. A., and J. Pearson, ‘Predicting Outcomes in Divorce 
Mediation: The Influence of People and Process’ (1985) 41(2) Journal of Social Issues 115 (92 citations); 
Vanderkooi, L., and J. Pearson, ‘Mediating Divorce Disputes: Mediator Behaviors, Styles and Roles’ (1983) 32(4) 
Family Relations 557 (50 citations). 



459 
 

It has been observed that there is pressure on DR and mediation academics to publish as 

frequently as possible,1651 that research ability is assessed by the number of publications rather than 

by the quality of reported studies,1652 and that publishers give preference to articles that confirm the 

success of mediation.1653  An academic may consider whether to undertake research by considering  

the number of publications its results might produce, without necessarily having a simultaneously 

clear focus on the quality of its design, or of its findings.1654  More generally, it has been suggested 

that strong pressure to publish might lead researchers to apply research approaches and methods 

that have been perceived to be less resource intensive.1655  This observation has been reiterated by 

mediation researchers who suggest it may lead to researchers using students in simulated 

disputes,1656 or relying on survey-style data collection methods, such as mediator and disputant self-

reports.1657 1658  

Summary of constraints 

In summary, mediation researchers report that their work is constrained by systemic issues 

relating to funding and support; ethics and confidentiality; research skills and expertise; and 

 
1651 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall, J., and K. 
Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation and 
Conflict Management Research 401. 
1652 Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401. 
1653 Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401. 
1654 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1655 Baumeister, R. F., K. D. Vohs, and D. C. Funder, ‘Psychology as a Science of Self-Reports and Finger 
Movements: Whatever Happened to Actual Behavior?’ (2007) 2(4) Perspectives on Psychological Science 396; 
Sassenberg, K., and L. Ditrich, ‘Research in Social Psychology Changed Between 2011 and 2016: Larger Sample 
Sizes, More Self-Report Measures, and More Online Studies’ (2019) 2(2) Advances in Methods and Practices in 
Psychological Science 107. 
1656 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
1657 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1658 The observations by mediation researchers may not have fully accounted for the complexities inherent to 
the administration of mediation participant surveys, despite the authors having used them in the relevant 
studies that are among the 47 selected studies. 
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definitional consistency (the mediation process; mediated outcomes; models of practice, mediator 

styles, and approaches); and lack of a dedicated academic base  Reported endemic constraints are 

related to external influences on choice of research approach and study design; access to 

appropriate population groups; the unreliability of data collection methods; access to court and 

institutional research data; and issues relating to journals and publications, including pressure to 

publish. 

The next section explores the social desirability effect, a likely influence on the reported 

unreliability of self-reports for data collection in empirical studies of mediation.1659   

7.2.3. The social desirability effect 

It has been suggested that the acceptance of many widely practised research methods is 

based on trust.  For example, researchers are said to trust that, when a study includes 

randomisation, it will produce certain results and, similarly, when asked to report on their own 

behaviour and perceptions, study participants will do so truthfully.1660  Investigations of research 

methods suggest this is not so. 

As with most other fields of empirical research, it is likely that the collection of research data 

in empirical studies of mediation is influenced by the social desirability effect.  This section reviews 

what is known about this effect and its associated interviewer and deference effects. 

Closely associated with the research constraints identified in this section are the many human 

foibles that interfere with people’s capacity to provide required research data through self-reports 

and so affect the quality of empirical studies.  A primary foible is people’s susceptibility to the social 

desirability effect (or bias), also called ‘social desirability responding’.1661  Based on what is known in 

 
1659 Despite its likely effect on the reliability of research data in empirical studies of mediation, the social 
desirability effect is almost never mentioned, and is not mentioned at all in the 47 selected studies. 
1660 Howard, G. S., M. Y. Lau, S. E. Maxwell, A. Venter, R. Lundy, and R. M. Sweeney, ‘Do Research Literatures 
Give Correct Answers?’ (2009) 13(2) Review of General Psychology 116. 
1661 Bekkers, R., and P. Wiepking, ‘Accuracy of Self-reports on Donations to Charitable Organisations’ (2011) 
45(6) Quality and Quantity 1369, 1372. 
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other research fields, the social desirability effect is the most likely cause of the unreliability 

reported by mediation researchers in relation to self-reports as data collection methods.  There is 

extensive research material on the social desirability effect and this section is limited to an overview 

of what is known. 

What is the social desirability effect? 

Social desirability arises from people’s interest in being seen to conform,1662 and being socially 

acceptable.1663  It is most associated with researchers’ use of self-reports for data collection and is 

typified by responders answering questions in ways that conform with social norms rather than 

deviating from them.1664   

When completing a survey or participating in an interview, people assess the applicable social 

norms (including the deduced expectations of the researcher), as well as the social gains or losses to 

them, in providing a true answer, a false answer, or no answer at all.1665  The intent of the responder 

is to maximise their positive feelings (ie social approval) and avoid negative feelings, criticism or 

social dismissal by others.1666  It is widely recognised that responders overreport socially acceptable 

 
1662 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1663 Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 
Quality and Quantity 2025. 
1664 van de Mortel, T., ‘Faking It: Social Desirability Response Bias in Self-Report Research’ (2008) 25(4) 
Australian Journal of Advanced Nursing 40. 
1665 Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 
Quality and Quantity 2025; Phillips, D. L., and K. J. Clancy, ‘Some Effects of “Social Desirability” in Survey 
Studies’ (1972) 77(5) American Journal of Sociology 921. 
1666 Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 
Quality and Quantity 2025; van de Mortel, T., ‘Faking It: Social Desirability Response Bias in Self-Report 
Research’ (2008) 25(4) Australian Journal of Advanced Nursing 40. 
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behaviours or attitudes (such as self-reported levels of donations to charity)1667, and underreport 

socially undesirable behaviours and attitudes (such as racially motivated actions and beliefs)1668.1669   

How is the effect triggered? 

It is the responder who assesses what is socially acceptable in the context of the survey and of 

their own responses to what is being asked.1670  When providing an answer, responders are said to 

read (or listen to) and understand the question in the way the researchers intended; they retrieve 

the relevant information; and they provide the relevant information without any distortion.1671  

Misreporting can result from misinterpreting the question (and incorrectly inferring what is 

required), not having the required information, or not wanting to provide the required 

information.1672  It can also be influenced by the setting. 

The responder’s assessment of what might be socially acceptable at any time is based on their 

own assessment of the setting, the survey topic, the question topic and wording, as well as the 

presence of other people such as an interviewer or others (interviewer and deference effect are 

 
1667 Bekkers, R., and P. Wiepking, ‘Accuracy of Self-reports on Donations to Charitable Organisations’ (2011) 
45(6) Quality and Quantity 1369, 1372; Gittleman, S., V. Lange, W. A. Cooke, S. M. Frede, P. J. Lavrakas, C. 
Pierce, and R. K. Thomas, ‘A Model for Predicting and Calibrating the Direction and Magnitude of Social 
Desirability Bias’ (2015) Sept 2015 Journal of Advertising Research 242. 
1668 Gittleman, S., V. Lange, W. A. Cooke, S. M. Frede, P. J. Lavrakas, C. Pierce, and R. K. Thomas, ‘A Model for 
Predicting and Calibrating the Direction and Magnitude of Social Desirability Bias’ (2015) Sept 2015 Journal of 
Advertising Research 242. 
1669 Brenner, P. S., and J. D. DeLamater, ‘Social Desirability Bias in Self-Reports of Physical Activity: Is An 
Exercise Identity the Culprit?’ (2014) 117 Social Indicators Research 489; Krumpal, I., ‘Determinants of Social 
Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 Quality and Quantity 2025; Tourangeau, 
R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1670 Brenner, P. S., and J. D. DeLamater, ‘Social Desirability Bias in Self-Reports of Physical Activity: Is An 
Exercise Identity the Culprit?’ (2014) 117 Social Indicators Research 489; Gittleman, S., V. Lange, W. A. Cooke, 
S. M. Frede, P. J. Lavrakas, C. Pierce, and R. K. Thomas, ‘A Model for Predicting and Calibrating the Direction 
and Magnitude of Social Desirability Bias’ (2015) Sept 2015 Journal of Advertising Research 242; Krumpal, I., 
‘Determinants of Social Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 Quality and 
Quantity 2025; Phillips, D. L., and K. J. Clancy, ‘Some Effects of “Social Desirability” in Survey Studies’ (1972) 
77(5) American Journal of Sociology 921; Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 
133(5) Psychological Bulletin 859. 
1671 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1672 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
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considered later in this section).1673  It has been found that the presence of others can create 

additional normative influence if those people are familiar with the information being sought (and 

may approve of the socially desirable response1674), or if the responder considers there might be 

ramifications from or through that person for any disclosure they make.1675  Increased levels of 

personal interaction between the responder and the researcher, or interviewer, is likely to lead to an 

increased influence from the social desirability effect.1676  

It has been reported that people are able to ascertain the purpose of a survey, or an 

interview, and to couch their responses accordingly, as a way of impressing the researchers.1677  

People’s assessments of socially acceptable behaviours are likely to vary across cultural and social 

settings, under the influence of factors such as collectivist or individualist social norms.1678 

It has been reported that people’s sense of identity is likely to influence their choice of 

response, and, if the survey is relevant to an important feature of their sense of identity (eg physical 

fitness), the person is likely to overreport on that feature. 1679  For example, if they pride themselves 

on their physical fitness, they will overreport their involvement in any activities related to physical 

 
1673 Gittleman, S., V. Lange, W. A. Cooke, S. M. Frede, P. J. Lavrakas, C. Pierce, and R. K. Thomas, ‘A Model for 
Predicting and Calibrating the Direction and Magnitude of Social Desirability Bias’ (2015) Sept 2015 Journal of 
Advertising Research 242; Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A 
Literature Review’ (2013) 47 Quality and Quantity 2025; Tourangeau, R., and T. Yan, ‘Sensitive Questions in 
Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1674 Bekkers, R., and P. Wiepking, ‘Accuracy of Self-reports on Donations to Charitable Organisations’ (2011) 
45(6) Quality and Quantity 1369. 
1675 Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 
Quality and Quantity 2025; Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) 
Psychological Bulletin 859. 
1676 Bekkers, R., and P. Wiepking, ‘Accuracy of Self-reports on Donations to Charitable Organisations’ (2011) 
45(6) Quality and Quantity 1369. 
1677 Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A Literature Review’ (2013) 47 
Quality and Quantity 2025; Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) 
Psychological Bulletin 859. 
1678 Bekkers, R., and P. Wiepking, ‘Accuracy of Self-reports on Donations to Charitable Organisations’ (2011) 
45(6) Quality and Quantity 1369; Krumpal, I., ‘Determinants of Social Desirability Bias in Sensitive Surveys: A 
Literature Review’ (2013) 47 Quality and Quantity 2025. 
1679 Brenner, P. S., and J. D. DeLamater, ‘Social Desirability Bias in Self-Reports of Physical Activity: Is An 
Exercise Identity the Culprit?’ (2014) 117 Social Indicators Research 489. 
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fitness.1680  Some people have been reported to be more prone to social desirability bias;1681 

however, this is not yet clearly established, and a stronger known predictor of its effect is the use of 

survey questions covering sensitive topics.   

Sensitive topics include anything that causes embarrassment or discomfort to the 

responder.1682  They might be perceived as an invasion of privacy, or represent a personal threat if 

information is disclosed.1683  Generally, sensitive topics have been found to elicit some form of 

misreporting – underreporting, overreporting, denying what is unacceptable, or simply not 

answering the question.1684  It has been suggested that online surveys might elicit less misreporting 

on sensitive questions and it is assumed this is due to the absence of perceived external 

influences.1685 

Tools and techniques have been developed with the intent of detecting and controlling for the 

social desirability effect (eg the Marlowe-Crowne Scale);1686 however, they have been shown to have 

limited reliability in that they detect generalised tendencies to misreport and can miss the detection 

of individual responses that are deliberately misreported.1687   

A review of 14,274 self-report surveys found that 0.21% (31) included a detection technique 

for the social desirability effect, and that a social desirability effect was detected in 45.1% (14) of 

those.1688  This finding suggests likely high rates of misreporting in the remaining 14,244 surveys 

 
1680 Brenner, P. S., and J. D. DeLamater, ‘Social Desirability Bias in Self-Reports of Physical Activity: Is An 
Exercise Identity the Culprit?’ (2014) 117 Social Indicators Research 489. 
1681 Gittleman, S., V. Lange, W. A. Cooke, S. M. Frede, P. J. Lavrakas, C. Pierce, and R. K. Thomas, ‘A Model for 
Predicting and Calibrating the Direction and Magnitude of Social Desirability Bias’ (2015) Sept 2015 Journal of 
Advertising Research 242. 
1682 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1683 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1684 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1685 Kreute, F., S. Presser, and R. Tourangeau, ‘Social Desirability Bias in CATI, IVR, and Web Surveys’ (2008) 
72(5) Public Opinion Quarterly 847. 
1686 Gittleman, S., V. Lange, W. A. Cooke, S. M. Frede, P. J. Lavrakas, C. Pierce, and R. K. Thomas, ‘A Model for 
Predicting and Calibrating the Direction and Magnitude of Social Desirability Bias’ (2015) Sept 2015 Journal of 
Advertising Research 242; van de Mortel, T., ‘Faking It: Social Desirability Response Bias in Self-Report 
Research’ (2008) 25(4) Australian Journal of Advanced Nursing 40. 
1687 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
1688 van de Mortel, T., ‘Faking It: Social Desirability Response Bias in Self-Report Research’ (2008) 25(4) 
Australian Journal of Advanced Nursing 40. 
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which did not include detection techniques, and consequent high levels of unreliability in their 

research.   It has been suggested that the social desirability effect and its focus on acceptability 

ensure the submission of survey responses intended to impress researchers, leading to a 

preponderance of positive data.1689   

Interviewer effect and deference effect 

A closely related issue is the influence of the interviewer effect on face-to-face data collection.   

A recent literature review on the interviewer effect confirms that interviewers can have a very 

influential impact on interviewees’ behaviour during interviews, and on their responses to interview 

questions.1690  Relevant literature reports a range of interview and interviewer characteristics that 

have been found to influence interviewees, including:1691 the interviewer’s gender, social dynamics 

(race) and ethnicity;1692 the interviewee’s perceptions of the interviewer’s acceptability (including 

trustworthiness); the interviewer’s apparent levels of education and socio-economic status; the 

interviewer’s demeanour; the level of assured confidentiality (an assurance that interviewees and 

survey responders do not always accept1693); stereotype-based assumptions (on the part of the 

interviewer and the interviewee); assessments of normative expectations based on the context and 

 
1689 van de Mortel, T., ‘Faking It: Social Desirability Response Bias in Self-Report Research’ (2008) 25(4) 
Australian Journal of Advanced Nursing 40 
1690 West, B. T., and A. G. Blom, ‘Explaining Interviewer Effects: A Research Synthesis’ (2017) 5 Journal of 
Statistics and Methodology 175. 
1691 The reported influences are drawn from six sources: Adida, C. L., K. E. Ferree, D. N. Posner, and A. L. 
Robins, ‘Who’s Asking? Coethnicity Effects in African Survey Data’ (2016) 49(12) Comparative Political Studies 
160; Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Gorard, S., Research 
Design: Creating Robust Approaches for the Social Sciences (SAGE Publications, 2013; Krysan, M., and M. P. 
Couper, ‘Race in the Live and the Virtual Interview: Racial Deference, Social Desirability, and Activation Effects 
in Attitude Surveys’ (2003) 66(4) Social Psychology Quarterly 364; Maruyama, G., and C. S. Ryan, Research 
Methods in Social relations (8th Edition, Wiley Blackwell, UK, 2014); West, B. T., and A. G. Blom, ‘Explaining 
Interviewer Effects: A Research Synthesis’ (2017) 5 Journal of Statistics and Methodology 175.  
1692 Due to its associations with slavery terminology, the word “race” is becoming a less acceptable description 
of people’s differing social situation and context; the American Psychological Association uses the term ‘social 
dynamics’ in general reference to the differences in social and cultural settings and people’s varied responses 
within those settings: Levitt, H. M., M. Blamberg, J. W. Creswell, D. M. Frost, R. Jossefson, and C. Suárez-
Orozco,’ Journal Article Reporting Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed 
Methods Research in Psychology: The APA Publications and Communications Task Force Report’ (2018) 73(1) 
American Psychologist 26, 29. 
1693 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
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setting of the interview; and the types of questions that are asked.  The interviewer’s influence is 

said to increase for questions that the interviewee perceives to be ‘attitudinal, sensitive, ambiguous, 

complex’ and open-ended, leading to a higher likelihood that such questions will elicit misreporting 

than will less controversial or intrusive questions.1694 

Face-to-face interviews are likely to have an increased social desirability effect,1695 in addition 

to being affected by what is called ‘deference vulnerability’,1696 or the deference effect.  

Interpersonal deference is typified by a situation in which one person has less status than the other 

and the former accedes to the ‘perceived desires’ of the other (who is perceived to be in a position 

of authority).1697  In other words, responders can be expected to defer to perceived sources of 

power, and the power can be perceived to be in the researcher or in a group.1698 1699    

It has been found that, when interviews are conducted over the telephone, the interviewee 

can have the sense of an interviewer being present, thus eliciting the interviewer effect.1700 

Self-reported satisfaction 

A seminal longitudinal study conducted over 40 years ago found significant discrepancies 

between satisfaction levels reported by participants, and the relevant events in their lives.  The 

discrepancies showed that the data did not reflect what actually had occurred, leading the 

researchers to confirm that participant reports of their satisfaction about any service does not mean 

 
1694 West, B. T., and A. G. Blom, ‘Explaining Interviewer Effects: A Research Synthesis’ (2017) 5 Journal of 
Statistics and Methodology 175, 185. 
1695 Gittleman, S., V. Lange, W. A. Cooke, S. M. Frede, P. J. Lavrakas, C. Pierce, and R. K. Thomas, ‘A Model for 
Predicting and Calibrating the Direction and Magnitude of Social Desirability Bias’ (2015) Sept 2015 Journal of 
Advertising Research 242. 
1696 Poland, F., and L. Birt, ‘Protecting and Empowering Research with the Vulnerable Older Person’ in R. 
Iphofen and M. Tolich (eds), The SAGE Handbook of Qualitative Research Ethics (SAGE Publishing, UK, 2018), 
384. 
1697 Kipnis, K., Vulnerability in Research Subjects: A Bioethical Taxonomy (Ethical and Policy Issues in research 
Involving Human Participants, National Bioethics Advisory Commission, USA, 2001), G-9. 
1698 van Bochove, M., J. Burgers, A. Geurts, W. de Koster, and J. van der Waal, ‘Questioning Ethnic Identity: 
Interviewer Effects in Research About Immigrants’ Self-Definition and Feelings of Belonging’ (2015) 46(5) 
Journal of Cross-Cultural Psychology 652. 
1699 Group effect is considered in Chapter Five of this thesis. 
1700 Tourangeau, R., and T. Yan, ‘Sensitive Questions in Surveys’ (2007) 133(5) Psychological Bulletin 859. 
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that they are actually satisfied.1701  This discrepancy has been investigated numerous times and is 

confirmed in a recent study.1702  It has been proposed that, in such situations, responders are 

treating the researcher as an expert, or a person in authority, who they are seeking to respect and 

please (see deference effect, above).1703 

It is now well-established that researchers should not rely on data obtained from self-reports 

in which responders are asked to provide an assessment of their satisfaction with an institutional or 

bureaucratic process or service.  Such data is inevitably and unreliably positive because the measure 

itself is likely to relate more to the attention people gain from being invited to complete the 

survey.1704   

In other fields of research, it has been recommended that researchers not use self-report 

methods for data collection because people rarely recall correctly what they do or why they do it, 

and this lack of recall compounds other problems inherent to self-reports, 1705  (such as social 

desirability and deference effect).1706  However, this is a narrow response to a complex behavioural 

problem, especially when recent research shows that self-report surveys, being less resource 

intensive to administer, are likely to continue to be the preferred data collection methods.1707 

Recently reported pilot studies using alternative survey approaches and instrument design 

suggest it might be feasible to develop more reliable methods for data collection from participants in 

 
1701 McCord, J., ‘A Thirty Year Follow-Up of Treatment Effects’ (1978) 33(3) American Psychologist 284. 
1702 Willis, R., M. Evandrou, P. Pathak, and P. Khambhaita, ‘Problems with Measuring Satisfaction with Social 
Care’ (2016) 24(5) Health and Social Care in the Community 587. 
1703 Bush, M., and A. C. Gordon, ‘Client Choice and Bureaucratic Accountability: Possibilities for Responsiveness 
in a Social Welfare Bureaucracy’ (1978) 34(4) Journal of Social Issues 22. 
1704 Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, UK, 
2014). 
1705 Baumeister, R. F., K. D. Vohs, and D. C. Funder, ‘Psychology as a Science of Self-Reports and Finger 
Movements: Whatever Happened to Actual Behavior?’ (2007) 2(4) Perspectives on Psychological Science 396. 
1706 Sassenberg, K., and L. Ditrich, ‘Research in Social Psychology Changed Between 2011 and 2016: Larger 
Sample Sizes, More Self-Report Measures, and More Online Studies’ (2019) 2(2) Advances in Methods and 
Practices in Psychological Sciences 107, 113. 
1707 Sassenberg, K., and L. Ditrich, ‘Research in Social Psychology Changed Between 2011 and 2016: Larger 
Sample Sizes, More Self-Report Measures, and More Online Studies’ (2019) 2(2) Advances in Methods and 
Practices in Psychological Science 107. 
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empirical studies of mediation, making it possible for researchers to obtain more reliable 

information about, say, disputant satisfaction with aspects of the mediation process.1708 

Social desirability, interviewer, and deference effects in mediation research 

Mediation includes dynamic, complex human relationships – between disputants, between 

disputants and their advisers, and between disputants, advisers, and mediators – as well as 

relationships external to the process but important to participants.  When all those are included in 

empirical studies of mediation, there is significant scope for the influences of social desirability, 

interviewer, and deference effects. 

None of the 47 selected studies includes any reference to such influences or to their potential 

effects on the mediation process or on the research data collected by the researchers.  Analysis of a 

recently published, 40 page article suggests that this lack remains unaddressed, and that mediation 

researchers may not yet be considering how their own involvement is likely to influence participant 

behaviour and the research data they collect. 1709  The authors describe an interesting empirical 

study of mediation in which the researchers have applied an innovative qualitative method known as 

Consensual Qualitative Research (CQR).1710  CQR has the potential to be a particularly intrusive 

methodology and one of its explicit requirements is that researchers be conscientiously reflexive 

about their possible influence on study participants and on data collection.  The mediation study 

does not include such considerations despite the likelihood of the research data being influenced by 

social desirability or deference effect, and despite possible conflicts of interest between one of the 

researchers and at least one of the study participants.  While the article includes descriptions of data 

 
1708 Pleasence, P., and N. J. Balmer, ‘Development of a Generic Legal Confidence Scale: A First Implementation 
of the Rasch Measurement Model in Empirical Legal Studies’ (2019) 16(1) Journal of Empirical Legal Studies 
143. 
1709 Wall, J. A., and K. Kressel, ‘Mediator Thinking in Civil Cases’ (2017) 34(3) Conflict Resolution Quarterly 331. 
1710 Hill, C. E., B. J. Thompson, E. N. Williams, S. A. Hess, and N. Ladany, ‘Consensual Qualitative Research: An 
Update’ (2005) 52(2) Journal of Counselling Psychology 196. 
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collection activities, the lack of reflexivity makes it difficult to assess the credibility of the research 

data or the reliability of the study findings.   

7.3. Knowledge gaps 

This section draws on the 47 selected studies, the 26 additional publications, and the 

responses to an online survey of professional mediators conducted as part of the research for this 

thesis.1711  Many of the same knowledge gaps are identified in all three sources. 

Conceptual and theoretical gaps 

Researchers have identified a lack of clear conceptual and theoretical development around 

mediation,1712 including in relation to models of practice and mediator styles and approaches.1713   

Systemic gaps 

Systemic issues and gaps are accepted as relating to the broader mediation “system” and the 

systemic contexts in which mediation takes place.  Researchers acknowledge the lack of information 

about mediation that occurs beyond the court-connected context and the context of institutional 

mediation programs and services, including a lack of information about mediation that is conducted 

privately, 1714  a lack of information about specialist mediation programs,1715 and a lack of 

 
1711 Information about the online survey is provided below in 7.4.1. professional mediators online survey. 
1712 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; Lande, J. (ed), Theories of 
Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize our Movement (Conference 
Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>; Olekalns, M., D. Shestowsky, S. P. 
Skratek, and A.-S. De Pauw, ‘The Double Helix of Theory and Practice: Celebrating Stephen J. Goldberg as a 
Scholar, Practitioner, and Mentor’ (2019) 13(1) Negotiation and Conflict Management Research 85; Wall, J., 
and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401.  
1713 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; Wall, J., and K. Kressel, 
‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation and Conflict 
Management Research 401; see Chapter Three. 
1714 Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1715 Singletary, L., L. L. S. Smutko, G. C. Hill, G. C. Smith, S. E. Daniels, J. S. Ayers, and K. Haaland, ‘Skills Needed 
to Help Communities Manage Natural Resource Conflicts’ (2008) 25(3) Conflict Resolution Quarterly 303. 

https://ssrn.com/abstract=3533324
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information about how systemic issues might influence mediation practice.1716  There is also concern 

that little is known about how a mediation context might affect the mediation process and what 

happens within it.1717   

Mediation process gaps 

Researchers note that little is known about mediation outcomes other than 

settlement/agreement,1718 and that research focused only on mediation outcomes can limit 

consideration of the mediation process itself and events within it.1719  There is also little known 

about disputant and mediator responses to mediation outcomes.1720  On the other hand, survey 

responses from professional mediators have focused on mediation outcomes in that they would like 

to see investigations of how sustainable and durable outcomes can be achieved.  

There is recognition of the lack of knowledge about the practice of ADR and mediation in 

diverse cultural settings (ie racial, ethnic, and socio-economic diversity),1721 and this issue was also 

raised in professional mediators’ online survey responses.   

Knowledge gaps about the role and actions of mediators 

 
1716 E. P. McDermott, ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research; Wall, J. A., Jr, and T. C. Dunne, ‘Mediation Research: A 
Current Review’ (2012) 28(2) Negotiation Journal 217. 
1717 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Kochan, T. A., ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict 
Management Research; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1. 
1718 See Chapter Three. 
1719 Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401. 
1720 Wall, J. A., Jr, and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation Journal 
217; see Chapter Six, Chapter Seven. 
1721 Capulong, E. R. C., ‘Mediation and the Neocolonial Legal Order: Access to Justice and Self-Determination in 
the Philippines’ (2012) 27(3) Ohio State Journal on Dispute Resolution 641; Crampton, A., ‘Escape from the 
Laboratory: Ethnographic Methods in the Study of Elder and Family Court Mediation’ (2016) 32(3) Negotiation 
Journal 191; Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict 
Revisited’ (2008) 33(1) Peace and Change 60; Gelfand, M. J., and J. Brett, ‘Big Questions for Negotiation and 
Culture Research’ (2019) 12(2) Negotiation and Conflict Management Research 105; Marin, J. R., M. Olekalns, 
and W. Adair, ‘Normatively Speaking: Do Cultural Norms Influence Negotiation, Conflict Management, and 
Communication’ (2019) 12(2) Negotiation and Conflict Management Research 146; Sourdin, T., Mediation in 
the Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>; see Chapter Six.   

http://www.civiljustice.info/adreval/1/
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Researchers acknowledge that little is known about what mediators do, about their actions 

and microskills, and about what influences those. 1722   This issue was also raised frequently in the 

professional mediators’ online survey responses and was discussed at a US-based ADR conference in 

2019.1723  The literature informing this thesis suggests this has been a knowledge gap since at least 

1989.1724 

Lack of knowledge about models of practice and mediator styles and approaches 

Despite significant numbers of studies of models of mediation practice, researchers note that 

there is still little known about the specific mediator actions that are considered to be typical of 

each.1725  In addition, researchers would like more information about mediators’ consistency in their 

use of models or styles,1726 about the levels of mediator flexibility in how they implement models 

and styles,1727 and about how mediators choose which model or style to adopt at any time during 

 
1722 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Della 
Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical Development’ (2012) 
5(4) Negotiation and Conflict Management Research 396; Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation 
and Conflict Management Research 384; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Wall, J. A., Jr, and T. C. 
Dunne, ‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation Journal 217; Wall, J., and K. Kressel, 
‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation and Conflict 
Management Research 401; Wissler, R. L., ‘Court-Connected Mediation in General Civil Cases: What We Know 
from Empirical Research’ (2002) 17(3) Ohio State Journal on Dispute Resolution 641; see Chapter Four, Chapter 
Five, Chapter Six of this thesis. 
1723 Frenkel, D., M. Keet, J. Lande, and D. Stienstra, ‘Studying What Dispute Resolution Practitioners Actually 
Do’ in Lande, J. (ed), Theories of Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize 
our Movement (Conference Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>. 
1724 Hiltrop, J. M., ‘Factors Associated with Successful Labor Mediation’ in K. Kressel and D. G. Pruitt (eds), 
Mediation Research: The Process and Effectiveness of Third-Party Intervention (Jossey-Bass, USA, 1989). 
1725 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Wall, J., 
and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401. 
1726 Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict Management Research 384; Wall, J., and 
K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation 
and Conflict Management Research 401. 
1727 Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict Management Research 384; Wall, J., and 
K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation 
and Conflict Management Research 401. 

https://ssrn.com/abstract=3533324
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mediation,1728 including how their personal values and goals influence their choice of model or 

style.1729 

Researchers claim there is very little known about which model or style is the most effective 

(in terms of outcomes).1730  Survey responses from professional mediators suggest that this is a 

knowledge gap in mediation practice.  

Research approaches and methods 

Researchers suggest there is little known about the complete mediation process, including 

preliminary and post-mediation activities, and that this is likely to be caused by a narrow focus on 

the mediation session itself.1731  The research undertaken for this thesis reveals that there is a lack of 

knowledge about how researchers might influence investigations of mediation, including the 

research approach and design; the choice of study context and study participants; the type of data 

to be collected and how it is to be collected, analysed, and interpreted; and how the study findings 

are to be reported and made available, and to whom.1732 

Above all, this thesis has found there is a lack of knowledge about mediator effectiveness.1733 

 
1728 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396; Wall, J. A., Jr, and T. C. Dunne, 
‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation Journal 217; Wall, J., and K. Kressel, 
‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) Negotiation and Conflict 
Management Research 401. 
1729 Della Noce, D. J., ‘Mediator Style and the Question of “Good” Mediation: A Call for Theoretical 
Development’ (2012) 5(4) Negotiation and Conflict Management Research 396. 
1730 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Wall, J., 
and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401; see Chapter Three, Chapter Four of this thesis. 
1731 Charkoudian, L., ‘Just My Style: The Practical, Ethical, and Empirical Dangers of the Lack of Consensus 
about Definitions of Mediator Style’ (2012) 5(4) Negotiation and Conflict Management Research 367; Kochan, 
T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392; McDermott, E. P., 
‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) Negotiation and 
Conflict Management Research 340. 
1732 See above at 7.1. Researcher influence and reflexivity. 
1733 See Chapter Three, Chapter Four, Chapter Five, Chapter Six, and this Chapter. 
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7.4. Addressing constraints and filling gaps 

Suggesting there is a gap between the focus of mediation research and the focus of mediation 

practitioners,1734 researchers have proposed the development of collaborative research approaches 

aimed at ensuring researchers’ perceptions are in keeping with those of practitioners, and that 

research is designed to suit the needs of both groups. 1735 1736  

It has been suggested that researchers adopt a broad focus on local perspectives and 

approaches rather than on taking a “top-down” approach (ie investigate what is actually happening 

not what should be happening).1737  A similar approach has been recommended in relation to 

models of practice: that researchers shift their focus from seeking to confirm practices according to 

models and investigate what mediators actually do – their skills, actions, behaviours, responsiveness, 

and flexibility.1738   

It has been recommended that, because studies of simulated mediation cannot adequately 

represent the dynamic nature of mediation, mediation researchers could design comparative studies 

 
1734 Wall, J., and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Questions’ (2012) 5(4) 
Negotiation and Conflict Management Research 401; Lande, J. (ed), Theories of Change for the Dispute 
Resolution Movement: Actionable Ideas to Revitalize our Movement (Conference Proceedings, USA, 2020), 
available on <https://ssrn.com/abstract=3533324>; Sourdin, T., ‘Introduction’ 22(3) ADRJ 1; Welsh, N. A., ‘We 
Need Good Data to Know Whether What We Are Doing – and Espousing – is Good’ in J. Lande (ed), Theories of 
Change for the Dispute Resolution Movement: Actionable Ideas to Revitalize Our Movement (Conference 
Proceedings, USA, 2020), available on <https://ssrn.com/abstract=3533324>. 
1735 Broome, B. J., ‘Negotiating the Nexus: Symbiotic Relationship of Theory and Practice in Conflict 
Management’ (2017) 10(4) Negotiation and Conflict Management Research 252; Ebner, N., and J. Parlamis, 
‘Weaving Together Theory, Research, Practice, and Teaching: A Four-Dimensional Approach to Negotiation and 
Conflict Management Work’ (2017) 10(4) Negotiation and Conflict Management Research 245; Fisher and 
Fisher-Yoshida; Hansen, T., and M. Umbreit, ‘State of Knowledge: Four Decades of Victim-Offender Mediation 
Research and Practice: The Evidence’ (2018) 36 Conflict Resolution Quarterly 99. 
1736 The online survey responses from professional mediators show that the two groups have many ideas in 
common and that the gap between them may not be as wide as is reported.     
1737 McConnell, B., ‘To Bring Peace that Stays: Music, Conflict and Conciliation in the Gambia’ (2019) 12(3) 
International Journal of Community Music 349. 
1738 Davidheiser, M., ‘Race, Worldviews, and Conflict Mediation: Black and White Styles of Conflict Revisited’ 
(2008) 33(1) Peace and Change 60; McDermott, E. P., ‘Discovering the Importance of Mediator Style – An 
Interdisciplinary Challenge’ (2012) 5(4) Negotiation and Conflict Management Research 340; Sourdin, T., 
‘Introduction’ 22(3) ADRJ 1; Storrow, R., and A. Georgakopoulos, ‘Mediators and Metaphors: An Analysis of 
Conflict Resolution Metaphors’ (2014) 69(2) Dispute Resolution Journal 41. 

https://ssrn.com/abstract=3533324
https://ssrn.com/abstract=3533324
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of “real” mediations to investigate mediator approaches in various settings.1739  For example, 

investigations could be conducted of similar mediator models, styles and approaches in different 

contexts, and of different mediator models styles and approaches in the same context.1740   

In terms of specific research design and methods, researchers have recommended the use of 

more orthodox approaches (including hypothesis testing);1741 more use of randomised studies and 

the inclusion of control groups;1742 more observational studies;1743 and less reliance on data 

collection from surveys.1744  Another suggestion is for the design of studies that include the 

structured selection of study participants, the recording or observation of subject mediations, the 

inclusion of mediator and disputant self-reports (including their perceptions of contextual 

influences), the development of coding schemes for data analysis, and the capacity to conduct such 

studies at all points of a dispute’s history.1745  It has also been suggested that the problems inherent 

to self-report surveys could be overcome by making the surveys longer, enabling participants to 

 
1739 Bingham, L. B., ‘Transformative Mediation in the United States Postal Service’ (2012) 5(4) Negotiation and 
Conflict Management Research 354; Ervasti, K., ‘Past, Present and Future of Mediation in Nordic Countries’ in 
A. Nylund, K. Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018); Kochan, T. A., 
‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392; Sourdin, T., Mediation in the 
Supreme and County Courts of Victoria (Report prepared for the Department of Justice, Victoria, Australia, 
April 2009), available on <http://www.civiljustice.info/adreval/1/>. 
1740 Kochan, T. A., ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict Management Research; Wall, J. and K. 
Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and 
Conflict Management Research 401. 
1741 Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict Management Research 384. 
1742 Pruitt, D. G., ‘Commentary 1’ (2012) 5(4) Negotiation and Conflict Management Research 384; Wall, J. A., 
Jr., and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation Journal 217; Wall, J. and 
K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 5(4) Negotiation 
and Conflict Management Research 401. 
1743 Kochan, T. A., ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict Management Research 392; 
McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) 
Negotiation and Conflict Management Research 340; Wall, J. A., Jr., and T. C. Dunne, ‘Mediation Research: A 
Current Review’ (2012) 28(2) Negotiation Journal 217; Wall, J. and K. Kressel, ‘Research on Mediator Style: A 
Summary and Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 
1744 Wall, J. A., Jr., and T. C. Dunne, ‘Mediation Research: A Current Review’ (2012) 28(2) Negotiation Journal 
217. 
1745 Kochan, T. A., ‘Commentary’ (2012) 5(4) Negotiation and Conflict Management Research 392; McDermott, 
E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 5(4) Negotiation 
and Conflict Management Research 340; Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and 
Some Research Suggestions’ (2012) 5(4) Negotiation and Conflict Management Research 401. 

http://www.civiljustice.info/adreval/1/
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provide greater detail about their mediation experience.1746  Other researchers have suggested 

greater use of ethnographic approaches,1747 and the incorporation of researcher reflexivity in 

empirical studies of mediation.1748   

Researchers have also suggested that studies of mediation include the whole process and all 

participants,1749 and that such studies be conducted at many points during the history of a 

dispute.1750.  Finally, there have been suggestions for researchers to use grounded theory as a 

research approach (ie observe mediations, develop theories to explain what has been observed, 

then test the theories with further observations) and 1751 that interdisciplinary teams of researchers 

be used to ensure a broad range of research skills.1752   

The next section is a summary report of responses from professional mediators to an online 

survey conducted as part of the research for this thesis. 

7.4.1. Professional mediators online survey1753  

The research undertaken for this thesis includes an online survey of practicing mediators 

conducted in May 2019 in association with an Australian mediation conference.1754  In the survey, 

one textbox formatted question sought from responders their own ideas for future mediation 

research.  In part, the purpose of the survey was to obtain from practising mediators their ideas for 

future mediation research. 

 
1746 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
1747 Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder and Family Court 
Mediation’ (2016) 32(3) Negotiation Journal 191. 
1748 Keikelame, M. J., and L. Swartz, ‘Decolonising Research Methodologies: Lessons from a Qualitative 
Research Project, Cape Town, South Africa’ (2019) 12 Global Health Action 1. 
1749 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
1750 Kochan, T. A., ‘Commentary 2’ (2012) 5(4) Negotiation and Conflict Management Research 392. 
1751 Wall, J. and K. Kressel, ‘Research on Mediator Style: A Summary and Some Research Suggestions’ (2012) 
5(4) Negotiation and Conflict Management Research 401. 
1752 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
1753 Additional information about the online survey is provided in Chapter Two and at Appendix D; a 
compilation of all survey responses is provided at Appendix D. 
1754 The National Mediation Conference convened in April 2019 in Canberra, Australia. 
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Overview of the survey 

The online survey of professional mediators includes responses specific to the focus of future 

mediation research, offering a useful comparison with the researcher views that have been reviewed 

in earlier sections of this Chapter and a perspective on knowledge gaps and ways of filling them as 

seen from the practitioner viewpoint.  

The online survey was designed to enable differentiation of responses from mediators and 

only those responses are included in this analysis summary.  Included among the mediator 

responders is a small number submitted by mediator-academics, and although responses were 

received from mediators who work as Family Dispute Resolution Practitioners (FDRPs), the majority 

were submitted by mediators who do not work in that specialist sector.   

Three survey responses encapsulate the majority of others, suggesting that researchers 

investigate ‘what works [in mediation]’1755 or ‘what is a good mediator’1756 or even ‘providing an 

evidence-base’.1757  The majority of responses related to these three suggestions, though individual 

responses used different terminology and a range of specific detail.   

192 separate research ideas were submitted in survey responses and they suggest that the 

participating mediators were most interested in future research that clarifies: 1758   

• The effectiveness of the mediator; 

• Measures of effectiveness of the mediation process;  

• Mediator skills and approaches;  

• Techniques for achieving durable outcomes; and 

 
1755 Three responses included a version of this phrase [ID numbers 58, 83, 93]; the quotation is from ID number 
93. 
1756 ID number 86. 
1757 ID number 57. 
1758 Participation in the survey was confidential and responses are identifiable only via database-generated 
numbers (ID numbers).   
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• Effective mediation processes, in particular those that lead to outcomes, and to outcome 

durability.1759 

The ideas submitted by practicing mediators demonstrate a consistent interest in empirical 

research designed to help them improve their mediation practice.  Responses request the 

establishment of an evidence base for ‘what works well and what doesn’t work well in 

mediation’,1760 including the relative effectiveness of recognised models of practice, the relative 

effectiveness of mediator actions and approaches, and how mediators can best help disputants 

achieve sustainable and durable agreements.1761  Analysis of the 192 submitted research ideas 

suggests that 168 would be likely to require empirical studies (eg Measuring the financial and/or 

time benefits of participating in mediation for commercial disputes;1762 investigating the difference 

between mediators’ espoused and actual mediation practice;1763 a comparison of mediation 

methods and results in court-connected mediations and in private and “agency” mediations1764), 

sixteen could be explored using only theoretical (or non-empirical) research (eg How interest-based 

approaches in organisations and our political structure can support more sustainable, long term 

outcomes1765), and ten would be likely to require a combination of theoretical clarification and 

empirical investigation (eg Investigating strategies for balancing perceptions of fairness [which 

would likely require theoretical clarification of the concept of fairness in the context of mediation 

generally; subsequent empirical studies could investigate actual interpretations of fairness in that 

 
1759 The responses tended to use the terms “outcome” and “effectiveness” without clarification.  It is not 
always clear if responders are referring to settlements as outcomes, or to disputant satisfaction, or to any 
other type of mediation outcome. 
1760 Survey response ID number 58. 
1761 Many survey responses referred to mediation or mediator “effectiveness” though very few explained what 
the term meant in the context of their response. 
1762 Survey response ID number 33. 
1763 Survey response ID number 53. 
1764 Survey response ID number 76. 
1765 Survey response ID number 30. 
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mediation context, as well as the strategies used by mediators to ensure the mediation process is 

considered “fair” by all participants]1766). 

Survey contribution to this research 

The research undertaken to inform this thesis has shown that the inconsistencies apparent in 

mediation research make it difficult to determine “what works” in terms of mediation practice and 

of mediator actions and approaches.  Although it is possible that survey responders are aware of 

existing mediation research, and its inconsistencies, it is also possible that many professional 

mediators are not so aware.  The survey responses suggest that mediators are seeking reliable 

guidance in their practice that well-designed research can provide.   

The survey responses are consistent with each other.  They are also consistent with the 

overarching objectives of mediation described in the 47 selected studies and outlined in Chapter 

Two of this thesis: 1767 

1. To establish and confirm mediation’s effectiveness as a process for resolving conflicts 

and disputes;  

2. To increase understanding and knowledge about mediation, and about the role of the 

mediator; and  

3. To improve the practice of mediation. 

Despite the survey being designed after the commencement of this research, the responses 

are also consistent with this thesis’ Research Questions:1768 

2. What is an effective, or “good”, mediator? 

a. What are the attributes of “good” mediators? 

 
1766 Survey response ID number 64. 
1767 See Chapter Two, 2.6. Online survey of professional mediators. 
1768 See Chapter One, 1.7.3. Research Questions. 
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b. What are the behaviours of “good” mediators? 

c. What do “good” mediators do well? 

In the survey, professional mediators are asking for researchers to provide an evidence base 

that informs and supports their work.  Despite there having been more than 40 years of mediation 

research, the findings of the research that informs this thesis suggest there may be systemic 

constraints that have prevented researchers from doing so. 

7.5. Systematic appraisal: Outcomes 

Chapter Two of this thesis outlined the methodological approaches that would be applied in 

order to establish what is known about mediator effectiveness and what makes a “good” mediator.  

Initial thematic analysis of the findings and units of analysis reported in a selection of 47 studies 

suggest that little is known about mediator effectiveness. 1769  The findings of that analysis suggest 

that, in part, this might be due to a lack of common understanding of key terminologies, such as 

“effectiveness”, and to the disparate ways in which researchers describe and measure what 

mediators say and do in mediation.  Despite their divergent definitions and measures of key units of 

analysis, the selected studies demonstrate consistent reporting of positive results about mediation – 

in all study contexts, and, apparently, regardless of events within the subject mediations (such as 

mediator behaviour and disputant behaviour).1770  They also report very little about mediator 

effectiveness.  Mediation researchers themselves – in particular those who conduct empirical 

studies – describe a range of obstacles to their work including research objectives (often the focus is 

on mediation rather than the mediator), funding restrictions, methodological limitations, limited 

research skills, and their own limited access to mediation because of confidentiality restrictions.  In 

addition, researchers report publication constraints imposed by editors and publishers in the form of 

 
1769 See Chapter Three and Chapter Four. 
1770 It has been suggested that, based on existing research, ‘any [mediator] behavior’ produces agreements 
and settlements: Druckman, D., and J. A. Wall, ‘A Treasure Trove of Insights: Sixty Years of JCR Research on 
Negotiation and Mediation’ (2017) 61(9) Journal of Conflict Resolution 1898, 1915. 
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word and content limitations, making it difficult for readers to ascertain how studies were 

approached and conducted. 

All these factors suggest there may be systemic issues influencing the validity of findings 

reported in the 47 selected studies.  For this reason, the systematic appraisal was devised with two 

aims: 

1. To ascertain whether there are systemic issues affecting the validity of the findings 

described in the 47 selected studies; and 

2. If there are systemic issues, to identify them.  

1. Are there systemic issues? 

i. Study participants 

a. The representativeness, diversity, and research capacity of population samples 

and of selected study participants (mediator and non-mediator) is sufficiently 

narrow to limit the credibility of research data and the reliability of study 

findings. 

ii. Data collection 

a. The researchers’ consistent application of unreliable data collection methods 

limits the credibility of research data and the reliability of study findings. 

iii. Researcher influence and reflexivity 

a. The absence of researcher reflexivity reporting prevents any assessment of the 

credibility of research data, and the reliability and justifiability of study findings. 

The above findings are likely to constrain the capacity of mediation research (as described in 

the selected studies) to contribute to its own overarching aims: to establish and confirm mediation’s 
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effectiveness as a process for resolving conflicts and disputes; to increase what is known and 

understood about mediation; and to improve the practice of mediation. 

The widespread temporal and contextual incidence of the problematic approaches and 

methodologies suggests there are systemic issues constraining this field of research, the credibility 

of its data, and the reliability of its findings. 

2. The systemic issues 

i. The analysis reported in this thesis suggests there may be two factors contributing to 

the perpetuation of the systemic problems. 

a. The influence, or absence, of funders, supporters, and publishers of mediation 

research may perpetuate the use of inadequate research approaches and 

unreliable methodologies; and 

b. In what is a small field of research, researchers’ own influence networks may 

reinforce the application of unreliable methodologies, inadequate conceptual and 

terminological frameworks, and the absence of reflexive approaches. 

7.6. Alternative research approaches and methods 

A key issue for mediation researchers is whether they can retain funder interest in 

investigations mediator effectiveness, including how the mediator might influence the achievement 

of simple effectiveness, as well as the achievement of less tangible outcomes such as disputant 

“satisfaction”.  Institutional support for mediation research (and for the practice of mediation) is 

likely to be dependent upon what researchers can confirm about the effectiveness of the process, 

about the effectiveness of mediators, as well as the factors that can be shown to influence both.  

The research underpinning this thesis, and the reports of researchers themselves, suggest that 
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continuing with existing approaches and methods is unlikely to produce information that is more 

reliable than has been produced in the past, despite a recent suggestion to the contrary.1771   

Traditional approaches to mediation research tend to rely on the linear development of causal 

links and lack the capacity to accommodate the unpredictably dynamic complexities of human 

behaviour.1772  Having acknowledged the constraints of traditional approaches and methods that 

have been applied in mediation research, the final Chapter of this thesis explores innovative 

approaches and methods that are being applied in the social sciences.  Noting recent increases in the 

application of ethnographic approaches across diverse research fields,1773 Chapter Eight discusses 

recent developments that are intended to improve the credibility of qualitative research data and to 

increase research’s relevance for mediator communities.1774   

In particular, Chapter Eight considers innovative ethnographic approaches such as 

participatory action research and ‘collaborative ethnography’;1775 the use of online technologies to 

improve participant interview and other qualitative data collection methods.1776   

7.7. Conclusion 

This Chapter incorporates a discussion of the final aspects of the systematic appraisal that has 

informed this research.  Taking into account what is practicable and feasible for mediation 

 
1771 Druckman, D., and J. A. Wall, ‘A Treasure Trove of Insights: Sixty Years of JCR Research on Negotiation and 
Mediation’ (2017) 61(9) Journal of Conflict Resolution 1898. 
1772 Druckman, D., and J. A. Wall, ‘A Treasure Trove of Insights: Sixty Years of JCR Research on Negotiation and 
Mediation’ (2017) 61(9) Journal of Conflict Resolution 1898. 
1773 Seligmann, L. J., and B. P. Estes, ‘Innovations in Ethnographic Methods’ (2020) 64(2) American Behavioral 
Scientist 176. 
1774 Druckman, D., and W. Donohue, ‘Innovations in Social Science Methodologies: An Overview’ (2020) 64(1) 
American Behavioral Scientist 3; Iphofen, R., and M. Tolich (eds), The SAGE Handbook of Qualitative Research 
Ethics (SAGE Publishing, UK, 2018). 
1775 Firchow, P., Reclaiming Everyday Peace: Local Voices in Measurement and Evaluation After War 
(Cambridge University Press, UK, 2018); Seligmann, L. J., and B. P. Estes, ‘Innovations in Ethnographic Methods’ 
(2020) 64(2) American Behavioral Scientist 176, 185. 
1776 Buchanan, E., ‘Researching digitally’ in R. Iphofen, and M. Tolich (eds), The SAGE Handbook of Qualitative 
Research Ethics (SAGE Publishing, UK, 2018); Crump, L., ‘Conducting Field Research Effectively’ (2020) 64(2) 
American Behavioral Scientist 198; Druckman, D., and W. Donohue, ‘Innovations in Social Science 
Methodologies: An Overview’ (2020) 64(1) American Behavioral Scientist 3; Seligmann, L. J., and B. P. Estes, 
‘Innovations in Ethnographic Methods’ (2020) 64(2) American Behavioral Scientist 176. 



483 
 

researchers at any time, it is suggested that a range of systemic constraints on mediation research, 

in particular on empirical studies of mediation result in ongoing obstacles in terms of research about 

mediator effectiveness.    

Above all, there is almost no investigation of mediator effectiveness or of the mediator’s 

influence on the achievement of either simple or complex effectiveness.  The outcome of the 

systematic appraisal is not unexpected.  Research conducted and reported on in this thesis has 

referenced and reviewed researcher reports of systemic constraints on their work including the lack 

of conceptual and terminological clarity; limited access to appropriate and suitable study settings 

and participants; and widespread use of unreliable data collection methods.  It could be said that the 

systematic appraisal has merely consolidated what researchers have already acknowledged. 
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Chapter Eight: The future 

It was recently concluded  that ‘almost any [mediator] behavior tends to engender 

agreements’.1777  An analysis of the research about mediator effectiveness that is presented in this 

thesis suggests that the lack of information and research about mediator behaviour would not 

enable that conclusion to be drawn, nor indeed many others about the impacts of mediator 

behaviour on outcomes.  However, the dynamic nature of interactions during any mediation is likely 

to be more complex than researchers have been yet been able to ascertain, and the mediator’s role, 

while being largely unexplored, is likely to be an important influence.  A recent ethnographic 

investigation of restorative justice has confirmed the important influence of facilitator activities, 

including those that can be observed during a restorative justice conference, and those that are not 

observed, but which appear to influence all participants’ preparation for and participation in the 

conference.1778  

This Chapter presents responses to the Research Questions set out below and proposes 

research options that may assist in the investigation of what happens during mediation as well as in 

exploration of the role, actions, and influence of the mediator. 

8.0. The Research Questions 

One primary and four secondary Research Questions were posed in Chapter One of this thesis: 

1. What is an effective, or “good”, mediator? 

a. What are the attributes of “good” mediators? 

b. What are the behaviours of “good” mediators? 

 
1777 Druckman, D., and J. A. Wall, ‘A Treasure Trove of Insights: Sixty Years of JCR Research on Negotiation and 
Mediation’ (2017) 61(9) Journal of Conflict Resolution 1898,1915. 
1778 Bruce, J., ‘Understanding “Back Stage” and “Front Stage” Work in Restorative Justice Conferences: The 
Benefits of Using Ethnographic Techniques’ (2018) 25(1) Current Issues in Criminal Justice 517. 
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c. What do “good” mediators do well? 

d. What are the limitations of existing empirical studies of mediator effectiveness? 

Chapters Three to Seven of this thesis have explored 47 selected empirical studies of 

mediation in terms of research issues and methodological, legal, social, and behavioural issues.  

Applying five methodologies (two thematically-based literature reviews;1779 a systematic appraisal of 

those same selected studies and reported in three parts;1780 a limited bibliometric analysis of those 

studies;1781 a targeted review of constraints on mediation research;1782 and an online survey of 

professional mediators),1783 those Chapters have reported that the field of mediation research, in 

particular empirical studies of mediation, is constrained by a range of issues, including inadequate 

conceptual frameworks and terminologies,1784 unreliable research methodologies, and a lack of 

recognition of researcher influence.1785  Researches themselves have reported that, in addition, 

systemic constraints, such as the influence of research funders and publishers, affect their research 

choices.1786   

The outcomes and findings of the research supporting this thesis suggest that, based on the 

selected studies, the answer to the Research Questions is that it is not known what is an effective, or 

good, mediator.  Nor is it known what are the attributes or the behaviours of a good mediator, nor 

what a good mediator does well.  The research undertaken for this thesis suggests that there are 

two reasons for there being so little known about mediator effectiveness: 

• The researchers have not studied what mediators do; and 

 
1779 See Chapter Three and Chapter Four. 
1780 See Chapter Five, Chapter Six, and Chapter Seven. 
1781 See Chapter Seven. 
1782 See Chapter Seven. 
1783 See Chapter Seven. 
1784 See Chapter Three and Chapter Four. 
1785 See Chapter Seven. 
1786 See Chapter Seven. 
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• The research approaches and methods described in the 47 selected studies (and in other 

mediation literature) have not produced credible research data or reliable study results and 

findings about what happens during mediation - providing the answer to the fourth 

secondary research question. 

8.1. Future research: Alternative approaches and methods 

It has been noted that, in many countries, when researchers in legal systems seek to evaluate 

the quality of processes, they tend to focus on efficiency measures and do not take into account the 

various qualitative contextual factors that influence the legal process (eg institutional and social 

contexts), and they do not take into account the potential influence of the preferences and 

ideologies of the evaluators.1787  According to the research reported in this thesis, similar limitations 

may apply to investigations of mediation, and of the “quality” of mediator interventions.  The rest of 

this Chapter explores some alternative research approaches and methods, focusing on those with 

the capacity for addressing the constraints on research that are described in Chapter Seven, as well 

as minimising, or even preventing, the problematic research issues identified throughout this thesis.  

It is not suggested that all existing mediation research approaches and methods be abandoned.  

Rather that some alternative approaches and methods might be explored as additional options for 

mediation researchers. 

The options are presented and explored in the context of a proposed framework for 

mediation research that includes the reinforcement of its role in evaluating public policy and 

programs related to mediation.  Suitable theoretical frameworks are proposed within which 

appropriate qualitative empirical methods can be developed, implemented, reported and published.  

Although no firm recommendations are included, the proposals have been considered in terms of 

their suitability, their feasibility, and their potential cost-effectiveness.  Comparisons are also made 

 
1787 Bencze, M., and G. Y. Ng (eds), How to Measure the Quality of Judicial Reasoning’ (2019) 69 Ius Gentium: 
Comparative Perspectives on Law and Justice. 
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to research approaches and methods that are applied in similar fields of research, such as 

restorative justice. 

8.1.1. Addressing research constraints 

(a) The public sphere 

Analysis of the 47 selected studies shows that they are dominated by investigations of publicly 

funded mediation programs and services,1788 and, in Australia, the effectiveness of court-connected 

mediation can be measured by reference to a range of factors including the avoidance of wasted 

public funds.1789  Although the domination by publicly funded mediation and public mediation 

programs and services is an acknowledged limitation to this thesis, such programs and services 

influence the broader practice and development of mediation and should remain an important 

consideration in any mediation research, and the public sphere is said to include all issues of public 

importance as well as critical social issues.  Public policy in all fields has been described as being 

dominated by quantitative measures of its achievements which tend to be used for policy 

evaluations. 1790     

It has been suggested that public policy cannot be properly evaluated using such quantitative 

methods whose focus is on revealing linear causation because they do not have the capacity to 

accommodate the unpredictable influences of context and setting or the idiosyncratic interests of 

affected communities: they cannot analyse how a public policy works, or why.1791  Public policy has 

been said to have three dimensions which any evaluation must take into account: the policy’s 

meaning and how it is perceived in the community (including the influence of people’s values and 

 
1788 For a description of that dominance, see Chapter Two of this thesis.  See also Chapter Five and Chapter 
Seven. 
1789 Australian Law Reform Commission, Rethinking the Federal Civil Litigation System (Issues Paper 20, ALRC, 
1998); see also Chapter Three of this thesis. 
1790 Flick, U., ‘Hearing and Being Heard, Seeing and Being Seen: Qualitative Inquiry in the Public Sphere – 
Introduction to the Special Issue’ (2020) 26(2) Qualitative Inquiry 135. 
1791 Flick, U., ‘Hearing and Being Heard, Seeing and Being Seen: Qualitative Inquiry in the Public Sphere – 
Introduction to the Special Issue’ (2020) 26(2) Qualitative Inquiry 135; Maxwell, J. A., ‘The Value of Qualitative 
Inquiry for Public Policy’ (2020) 26(2) Qualitative Inquiry 177. 
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beliefs on their interpretations of policy); the policy’s effectiveness in the various contexts and 

settings in which it operates; and the processes through which (ie how) the policy achieves its 

required results.1792  As public policy has a “public interest” component, any evaluation must engage 

with the public (in particular with those communities and end-users for whom it is most relevant) 

and be designed to suit the policy context as well as the unpredictable complexities of societal 

responses.1793  It has also been suggested that, when evaluating public policy, researchers take into 

account not only the public perspective, but also any relevant institutional perspective, and political 

considerations.1794   

In summary, mediation research is likely to benefit from adopting a broader public policy and 

public issues focus so that simple quantitative measures are not adopted to determine effectiveness.  

(b) Collaborative research networks 

It is proposed that research about mediation will be enhanced by the development of 

collaborative researcher/end-user research relationships and networks – with potential participants 

including mediators, lawyers, public policy-makers, program administrators, and other researchers 

(including researchers from other disciplines).  It would also be useful to include disputants and 

community members from a variety of sectors.  Existing research and practice networks might be 

able to coalesce for this purpose. 

Exploration of key effectiveness measures and mediator terminologies lend themselves to a 

collaborative research approach, in which researchers could engage with mediators from all sectors, 

perhaps using a grounded theory approach.1795  Using such an approach has the potential to lead to 

the development and acceptance of common, though contextually differentiated, effectiveness 

 
1792 Maxwell, J. A., ‘The Value of Qualitative Inquiry for Public Policy’ (2020) 26(2) Qualitative Inquiry 177. 
1793 Flick, U., ‘Hearing and Being Heard, Seeing and Being Seen: Qualitative Inquiry in the Public Sphere – 
Introduction to the Special Issue’ (2020) 26(2) Qualitative Inquiry 135. 
1794 Flick, U., ‘Hearing and Being Heard, Seeing and Being Seen: Qualitative Inquiry in the Public Sphere – 
Introduction to the Special Issue’ (2020) 26(2) Qualitative Inquiry 135 
1795 Grounded theory is considered in more detail below, see 8.2.2. Mediation research: overcoming 
limitations. 
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concepts and measures.  Although they may not differ significantly from existing terms and 

measures, their contextual relevance will be confirmed rather than assumed.  It is also possible that 

through their participation in collaborative research networks, policy-makers and program 

administrators might gain further insight into the value of qualitative and community-focused 

research approaches. 

Researcher access to mediations 

One constraint identified by mediation researchers relates to the confidentiality requirements 

that exist in mediation.1796  Confidentiality can be supported by legislation, agreement or scheme 

guidelines, or even potentially implied in a mediation.1797  Confidentiality requirements could be 

interpreted to mean that access to baseline data, access to observe a mediation and surveys of 

mediation participants cannot take place.  Confidentiality requirements vary extensively and the 

range of legislative approaches can result in a lack of clarity for researchers even in terms of access 

to baseline data that might enable them to determine whether participants would consent to waive 

confidentiality requirements.  All those involved in a mediation can be required to waive 

confidentiality protections for the purpose of any research and further study.  Such waivers may 

require complex consent arrangements, likely imposing practical limits on researcher capacity for 

large group surveying that can reveal demographic and other differences in community use of 

mediation services.   

On the one hand, the NMAS allows for confidentiality exceptions in situations ‘where non-

identifying information is required for legitimate research, supervisory or educational purposes’,1798 

yet often mediator agreements, scheme guidelines and legislation do not allow for such exceptions.  

For example, in its Judicial Mediation Guidelines, the Supreme Court of Victoria specifies complete 

 
1796 See also Chapter Five and Chapter Seven. 
1797 For coverage of legislated confidentiality protections, see Sourdin, T., Alternative Dispute Resolution (6th 
Edition, Thomson Reuters, Australia, 2020). 
1798 NMAS, July 1925, Part III – Practice Standards, 9 Confidentiality, 9.1(b), available on 
<https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system-
2015.pdf#page=9>. 

https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system-2015.pdf%23page=9
https://msb.org.au/themes/msb/assets/documents/national-mediator-accreditation-system-2015.pdf%23page=9
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confidentiality protection ‘of all that is said and done by any person in the course of the conduct of a 

mediation’ (apart from the requirements of the relevant Evidence Act 2008, and Civil Procedure Act 

2010). 1799  From the perspective of mediation participants, the latter restrictions can be interpreted 

as meaning they would be in breach of the Guidelines if they were to participate in mediation 

research.   

Researchers wishing to explore what happens during mediation do not seek to report on 

personal identifying information about disputants, or about their presenting disputes.  It could be 

possible to enable access to mediations for research purposes if the NMAS wording (or similar 

wording) were to be included in judicial and other court guidelines, as well as in program/service 

policy documents and guidelines, and even in any “Agreement to Mediate” in which participants 

formally consent to take part in mediation.  To support researcher access to mediation, some 

legislative amendments may also be necessary.  Mediation participants might be further assured if 

the statements enabling research exceptions were worded in ways that ensured researcher 

responsibility for respecting and protecting relevant disputant and dispute privacy.   

Gaining documented and legal support for mediation research could be a joint task for 

collaborative research networks, the Mediator Standards Board (which oversees the NMAS), and the 

Australian Dispute Resolution Advisory Council (ADRAC).  It would also be strategically important to 

gain the early support of repeat player mediation participants, such as legal practitioners.  Such an 

approach would create consistency between NMAS and various mediation practice guidelines, and, 

through system-wide endorsement of mediation research, it could have the additional benefit of 

enhancing wider confidence and interest in the work of mediation researchers. 

(c) Key concepts and terminology 

 
1799 Supreme Court of Victoria, Practice Note SC Gen 6: Judicial Mediation Guidelines, 1 January 2020, No 6.1, 
available on <https://www.supremecourt.vic.gov.au/sites/default/files/2020-01/gen_6_-_judicial_mediation_-
_web_3.pdf>. 

https://www.supremecourt.vic.gov.au/sites/default/files/2020-01/gen_6_-_judicial_mediation_-_web_3.pdf
https://www.supremecourt.vic.gov.au/sites/default/files/2020-01/gen_6_-_judicial_mediation_-_web_3.pdf
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In qualitative studies, researchers can use common or diverse terminology to describe their 

work; however, it has been suggested that they include clarification of how they have interpreted 

terms included in their own study.1800  When considering key concepts and terminology in 

mediation, it may be that the use of terminology in relation to mediation effectiveness is contextual, 

in which case future research can be designed for exploring whether that might be so.  Terminology 

in relation to the role and actions of mediators may also be contextual which could also be a future 

research focus.  It would be an important contribution if the field of mediation can establish that its 

key concepts have different levels of emphasis/importance according to their context.  By accepting 

and promoting contextual differentials in concepts and terms, collaborative research networks have 

the potential to confirm mediation commonalities rather than maintaining a historical perspective 

on what have been referred to as divisive concepts such as styles and models of practice.1801   

(d) Access to baseline and research data 

(i) Online storage of baseline data 

Mediation researchers have acknowledged that one constraint on their work is their lack of 

ready access to baseline quantitative mediation data, such as the numbers of mediations occurring 

during any period in any sector or location, or in association with any court or tribunal.  Through 

collaborative research networks, options could be explored for creating a curated online site for the 

storage of baseline data to be accessible by researchers.  Pre-existing data storage websites may be 

able to host such an online data storage capacity to which public entities such as courts and tribunals 

could complete, say, monthly or quarterly uploads of generalised quantitative data related to their 

mediation referral and usage.  Institutional mediation programs and services could upload similar 

 
1800 Levitt, H. M., M. Blamberg, J. W. Creswell, D. M. Frost, R. Josselson, and C. Suárez-Orozco,’ Journal Article 
Reporting Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed Methods Research in 
Psychology: The APA Publications and Communications Task Force Report’ (2018) 73(1) American Psychologist 
26. 
1801 McDermott, E. P., ‘Discovering the Importance of Mediator Style – An Interdisciplinary Challenge’ (2012) 
5(4) Negotiation and Conflict Management Research 340. 
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generalised information about mediation usage to the same online storage facility, as could 

membership and professional organisations (though the latter would upload generalised information 

about mediation referrals and appointments rather than numbers of actual mediations). 1802  The 

curated online storage and accessibility of such quantitative data would be a valuable information 

resource for informing qualitative studies of mediation. 

(ii) Online storage of research data 

A similar curated data storage facility could be established for the storage of researcher 

resources and data (eg the data accumulated in support of any qualitative study), with the two 

online storage facilities having a single host.  The research database could be treated as either open 

access, or with access restricted to registered researchers.  Researcher resources that could be 

included are survey instruments, outlines of data collection methods, and other resources that could 

accumulate over time into a collection of “best practice” researcher resources.  

(iii) Online pre-process peer review 

The same hosted online facility could be a repository for mediation researchers to submit 

their proposed research methodology for pre-process review, a review process that could include 

consideration and feedback prior to commencement of any intended study.  Pre-process reviews 

could be stored in an online data base for future access by other researchers.   

(e) Publishing and publications 

It is important for mediation researchers and their publishers to recognise that how they 

conduct their research is at least as important as what they study.1803  Mediation researchers (and 

researchers in other fields) have noted the constraining effects of publication requirements and, 

 
1802 Perhaps organisations and services who upload baseline data could access collated versions of data, for a 
fee that contributes to the cost of maintaining the database. 
1803 Druckman, D., and W. Donohue, ‘Innovations in Social Science Methodologies: An Overview’ (2020) 64(1) 
American Behavioural Scientist 3. 
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because publications are accepted as a tangible measure of research activity, the pressure to 

produce them is unlikely to disappear.  However, the nature and focus of publications can be more 

flexible.  For example, it has been suggested that publishers expand the word limit of articles to 

enable inclusion of methodological information or, where that is impractical, that they require 

researchers to submit such information for the publishers to make available on a dedicated portion 

of the journal’s website.1804  In circumstances where, say, an online pre-process review has been 

completed (as per above), the submitted paper could reference that review and cite its accessibility.  

Where publication editors exclude methodological information from publication, researchers can 

make use of online publishing websites and upload a copy of the paper with a methodology 

attachment to the website of any of a number of online journals.1805   

An alternative approach is to promote the concept of so-called ‘slow scholarship’,1806 an 

approach encouraged by a group of academics who claim to have drawn on the principles of the 

‘Slow Food’ movement.  Slow scholarship is a reaction to the “publish or perish” academic ethos and 

is said to focus on hesitation, thoughtfulness, attentiveness, and care.  It is seen as the opposite of 

‘speedy scholarship’.1807  Slow scholarship is reported to have international adherents whose work 

has been published in the disciplines of general science, social science, sports science, and library 

science, and, in the field of mediation research, might enable deeper consideration of the 

complexities inherent to the mediation process and the mediator’s role.   

(f) Researcher reflexivity 

 
1804 Levitt, H. M., M. Blamberg, J. W. Creswell, D. M. Frost, R. Josselson, and C. Suárez-Orozco,’ Journal Article 
Reporting Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed Methods Research in 
Psychology: The APA Publications and Communications Task Force Report’ (2018) 73(1) American Psychologist 
26. 
1805 For example, see the Social Science Research Network (SSRN) website, available on 
<https://www.ssrn.com/index.cfm/en/>.  
1806 Bozalek, V., ‘Slow Scholarship in Writing Retreats: A Diffractive Methodology for Response-able 
Pedagogies’ (2017) 31(2) South African Journal of Higher Education 40, 44. 
1807 Bozalek, V., ‘Slow Scholarship in Writing Retreats: A Diffractive Methodology for Response-able 
Pedagogies’ (2017) 31(2) South African Journal of Higher Education 40, 44. 

https://www.ssrn.com/index.cfm/en/
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The 47 selected studies are noteworthy for their lack of reporting about researcher reflexivity.  

As noted in Chapter Seven, the inclusion of reflexivity tacitly acknowledges that absolute objectivity 

is impossible and thus demonstrates researchers’ awareness of their own influence on every aspect 

of their work.  The importance of transparent reflexivity, both during a study, and as part of its 

reporting, is widely recognised, especially for its capacity to enable readers to assess for themselves 

the credibility of research data, and the reliability and justifiability of the reported findings.1808 1809 

To encourage and support the inclusion of transparent acknowledgement of researcher 

influence in empirical studies of mediation, publishers could make it a requirement that submitted 

papers include at least a statement relating to the key elements of reflexivity. 

8.1.2. Research approaches and methods 

Recently, the research field of psychology has been the subject of criticism about its research 

approaches and methods.1810  In 2018, the American Psychological Association Publications and 

Communications Board Working Group on Journal Article Reporting Standards for Qualitative 

Research (‘the Working Group’) published a guide for researchers, reviewers and editors.1811  In that 

guide, the authors suggest that the reporting standards which they outline are applicable across all 

social sciences.  They describe the importance of qualitative research as an approach that is based 

on human activities and experiences and is not intended to confirm immutable ‘natural laws’ about 

 
1808 Bozalek, V., and M. Zembylas, ‘Diffraction or Reflection? Sketching the Contours of Two Methodologies in 
Educational Research’ (2017) 30(2) International Journal of Qualitative Studies in Education 111; Levitt, H. M., 
M. Blamberg, J. W. Creswell, D. M. Frost, R. Josselson, and C. Suárez-Orozco,’ Journal Article Reporting 
Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed Methods Research in Psychology: The 
APA Publications and Communications Task Force Report’ (2018) 73(1) American Psychologist 26. 
1809 Agential realism is a theoretical framework (see below) that goes beyond reflexivity, accepting the 
researcher role as a fully integrated and collaborative part of any research. 
1810 Open Science Collaboration, Estimating the Reproducibility of Psychological Science’ (2015) 349(6251) 
Science 943. 
1811 Levitt, H. M., M. Blamberg, J. W. Creswell, D. M. Frost, R. Josselson, and C. Suárez-Orozco,’ Journal Article 
Reporting Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed Methods Research in 
Psychology: The APA Publications and Communications Task Force Report’ (2018) 73(1) American Psychologist 
26. 
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human behaviour,1812 but to contribute knowledge that is contextually driven, including the 

researchers’ contexts, the study context, and the participants’ context. 

Mediation researchers themselves have criticised the mediation field’s continued use of 

unreliable data collection methods, and this thesis has reported similarly.1813  The proposals outlined 

in the next sections have been included for their capacity to prevent, or at least to minimise, the 

factors known to reduce data credibility, as well as for their capacity to enable in-depth investigation 

of what happens during mediation.    

(a) Theoretical frameworks 

Although sometimes overlooked, or bypassed, theoretical frameworks provide a philosophical 

structure through which research data can be explained and interpreted.1814  Mediation research 

does not yet appear to have a clear supporting theoretical framework and this section considers 

several options for its development.  Generalised theoretical frameworks can be relatively simple, 

such as so-called reductionist theories that support relatively straight forward causal analysis of 

quantitative data.  Qualitative research relies on more complex theoretical frameworks that can 

include positivist theories requiring that research data derive from direct observation and other 

experience; and systems theories that provide the framework for analysis of complex systems (ie 

those that are more complex than the sum of their parts), and complex adaptive systems.  Complex 

adaptive systems can mutate (or adapt) and self-organise in response to events.1815  Examples of 

complex adaptive systems are climate analysis and traffic flow.  This section considers three 

 
1812 Levitt, H. M., M. Blamberg, J. W. Creswell, D. M. Frost, R. Josselson, and C. Suárez-Orozco,’ Journal Article 
Reporting Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed Methods Research in 
Psychology: The APA Publications and Communications Task Force Report’ (2018) 73(1) American Psychologist 
26, 29. 
1813 See Chapter Seven. 
1814 Ellen, R., ‘Theories in Anthropology and “Anthropological Theory” ‘ (2010) 16 Journal of the Royal 
Anthropological Institute 387. 
1815 Ellen, R., ‘Theories in Anthropology and “Anthropological Theory” ‘ (2010) 16 Journal of the Royal 
Anthropological Institute 387. 
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theoretical frameworks relevant to qualitative research, and likely to enhance empirical studies of 

mediation. 

(i) Grounded theory 

Grounded theory is an iterative approach in that researchers gather data from study 

participants to inform the ongoing development of theories or hypotheses.1816  It is a qualitative 

research approach whose purpose includes the development of theories and hypotheses that are 

“grounded” in iterative, cyclic data analysis.1817  As one cycle of data is collected and analysed, it 

informs the next data collection cycle, and, as a result of constant comparative analysis of the 

accumulating data, a theoretical construct can be refined and developed. 

Grounded theory is claimed to enable people (ie study participants) to describe their own 

lived experience in their own words without needing to comply with, or be guided by, the 

researcher’s own pre-conceptions and expectations.1818  Research based on grounded theory 

typically includes coding and categorisation of data as it is being collected – the categories being 

developed from the data.  Because data interpretation and coding are necessarily influenced by the 

researcher’s own background knowledge, researchers using grounded theory are expected to 

include transparency and reflexivity in their reporting. 

It is possible that grounded theory offers an approach for addressing conceptual and 

terminological clarity in the field of mediation (and in mediation research).  For example, in future 

research, researchers could conduct semi-structured interviews with professional mediators and 

other end-users and stakeholders in a range of contexts and settings, seeking their views and 

 
1816 Bryman, A., Social Research Methods (5th Edition, Oxford University Press, UK, 2016); Glaser, B. G., and A. L. 
Strauss, The Discovery of Grounded Theory: Strategies for Qualitative Research (Aldine Transaction, 
Transaction Publishers, USA, 1967); Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th 
Edition, Wiley Blackwell, 2014). 
1817 Lingard, L., M. Albert, and W. Levinson, ‘Grounded Theory, Mixed Methods, and Action Research’ (2008) 
337a567 BMJ 459. 
1818 Moustakim, M., ‘Restorative Youth Justice: A Grounded Theory Approach to Understanding its Benefits and 
Limitations’ (2017) SAGE Research Methods Cases 1. 
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interpretations of key terms such as “effectiveness”, mediator approaches and styles, and 

perceptions of the mediation process.  Such an approach might clarify whether the use, meaning, 

and interpretation of concepts and terms is contextually dependent.  Alternatively, collaborative 

research networks could collectively apply a grounded theory approach to their own examination of 

mediation terms and concepts. 

(ii) Actor-Network Theory (A-NT)1819 

Actor-Network Theory (A-NT) is a theoretical, conceptual, and analytical framework, as well as 

a methodological approach to empirical research that is held to enable examination of ‘the 

processes of the social world’,1820 that has been applied in many research fields, including in the field 

of justice.1821  Devised in France, its focus is on the analysis of social relations, though with the 

inclusion of various non-human “actants” which are seen to be integral to the functioning of any 

given network.1822  The non-human actants can be any object, including telephones and computers, 

and they can also be a concept such as the internet; however, every non-human and human actant 

contributes actions to the network through attributed agency.  Agency is attributed by those who 

analyse a network, and is exercised through actant actions.  Where that attributed agency is 

exercised in unexpected ways, it is said to result in the actant leaving the network and joining in the 

creation of a new network with different actants.  

 
1819 Actor-Network Theory is a complex conceptual and analytical framework which many continue to see as 
controversial, in particular its focus on power as a key constructive component of A-NT networks (for example, 
see below, Agential realism).  This section does not explore the theory in full, and includes a fairly simplistic 
generalised summary of the theory’s key components and their potential relevance to some areas of 
mediation research.   
1820 Michael, M., Actor-Network Theory: Trials, Trails and Translations (SAGE Research Methods, 2018), 2 [of 
‘Introduction’]. 
1821 Heinsch, M., T., Sourdin, C. Brosnan, and H. Cootes, ‘Death Sentencing by Zoom: An Actor-Network Theory 
Analysis’ (2020) (pre-submission draft). 
1822 The term “actant” was adopted by LaTour because it was seen to have the capacity to describe human 
“actors” as well as non-human “actors” without using differential language.  To use LaTour’s own explanatory 
example, while an actant can refer to any non-human object, it can also refer to a political belief, to a 
‘corporate body’, to an individual, or to ‘a loose aggregate of individuals’ [LaTour, B., Reassembling the Social: 
An Introduction to Actor-Network-Theory (Oxford University Press, UK, 2005), 54.  It can also refer to so-called 
‘mundane technology’ [Michael, M., Actor-Network Theory: Trials, Trails and Translations (SAGE Research 
Methods, 2018), 5 (of ‘Introduction’)]. 
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An Actor-Network is perceived to exist when a key, or prime, actor (or actant) is able to gain 

the committed alignment of other actants whose individual agency strengthens the network.  A 

network is perceived to have failed when actants exercise unexpected agency elsewhere that 

dissociates them from the original network.  The prime actant is seen to be the “power” holding the 

network together. 

A foundational example of analysis using Actor-Network Theory examines the failure of a trial 

of sustainable scallop farming in France, in particular the integral importance of non-human actants 

in a network.1823  The scallop farming experiment had been designed to improve long-term scallop 

harvests; however, the trial failed.  A-NT analysis identified the actants in the network as being 

scallop fishermen, scallop farming nets, ocean activity (including ocean tides), the scallops 

themselves, and scallop larvae.  The network also included the researchers overseeing the study who 

were the prime actors, drawing all the others into the network with a common aim of improving 

sustainable scallop farming.  It was anticipated that scallop larvae would exercise their agency by 

attaching to farming nets in large numbers, and that scallop farmers would be judicious in their 

harvesting.  A-NT analysis shows that the network failed when two actants exercised their agency in 

unexpected ways, resulting in their dissociation from the network: ocean tides prevented sufficient 

numbers of scallop larvae from growing on the nets, and the fishermen continued to overfish the 

bay.1824   

It has been suggested that buildings can be actants in A-NT analysis, as in a study that 

examined the influences on continued Unionist-Republican antagonism in Northern Ireland.1825  In 

the analysis, network actants were identified as being Unionists and Republicans; however, 

 
1823 LaTour, B., Reassembling the Social: An Introduction to Actor-Network-Theory (Oxford University Press, UK, 
2005); Michael, M., Actor-Network Theory: Trials, Trails and Translations (SAGE Research Methods, 2018), 5 (of 
‘Introduction’). 
1824 LaTour, B., Reassembling the Social: An Introduction to Actor-Network-Theory (Oxford University Press, UK, 
2005); Michael, M., Actor-Network Theory: Trials, Trails and Translations (SAGE Research Methods, 2018). 
1825 Neill, W. J. V., ‘Beyond the Balm of Communicative Planning: Can Actor-Network Theory Insights and a 
More Agonistic Practice Help Unlock “Post Conflict” Potential?: Towards a Renewed Research Horizon in 
Northern Ireland’ (2017) 32(3) Planning Practice & Research 319. 
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additional actants were identified as key buildings: the Maze Prison (a key Republican monument) 

and the Titanic shipyards (a key Unionist monument), both of which are imbued with their 

adherents’ emotional history.  The analysis shows that the existence of both buildings is key to 

maintaining the people’s antagonism and it could be said that both buildings exercise agency 

through that emotional history.  The analysis suggests that, by combining the two buildings into a 

single monument, their separate agency can be combined into a single actant incorporating their 

joint agency.   

A recent example of A-NT analysis in a legal context demonstrates the importance of an actant 

that is an apparently mundane and ubiquitous technology such as a device for accessing the internet 

and its video communications software.1826  The analysis explores the relationships between 

technology and humans in the specific context of death sentencing in the justice system.  During the 

social restrictions enforced through the virus, SARS-CoV-2, and its associated coronavirus disease, 

Covid-19, some courts have introduced virtual hearings with attendance via computer or by 

telephone.  Of particular concern are instances where death sentences have been delivered via 

Zoom.  The researchers report that using A-NT analysis, they were able to show that Zoom’s exercise 

of agency may have detracted from the import of the process of issuing a death sentence with 

possible additional emotional effects for the sentenced prisoner.1827  There is a similar possibility of 

additional emotional effects for the sentencing judge. 

A-NT seeks to analyse what exists and does not seek either linear causality or 

rightness/wrongness.  Through its incorporation of human and non-human actors, in future 

 
1826 Heinsch, M., T., Sourdin, C. Brosnan, and H. Cootes, ‘Death Sentencing by Zoom: An Actor-Network Theory 
Analysis’ (2020) (pre-submission draft). 
1827 The analysis does not include as network actants the court building or the prison building; however, each 
of these could exercise agency that reinforces or subverts the network.  For example, the agency of the prison 
building may give “prisoner” identity to the person being sentenced and the agency of the court building may 
give authority to the sentencing judge.  Additional actants with agency could include prison guards present in 
the room with the prisoner, perhaps a lawyer, and perhaps even a family member.  Not being present in the 
formality of a court room may cause family members to exercise their agency in unexpected ways, creating a 
new network within the prison room that still includes the electronic device and the Zoom software. 
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research, A-NT analysis may offer a method for examining lines of influence in mediation.  For the 

purpose of such an analysis, network actants could be identified as being humans (eg mediator, 

disputants, and disputant advisers), as well as non-humans, such as the court setting, the dispute 

context, the mediation venue (in particular where non-human factors are likely to exercise agency in 

such a network), enabling investigations of internal and external lines of influence during mediation. 

(iii) Agential realism 

Agential realism, too, focuses on what “is”, as well as the perpetual state of “becoming”, and 

has no concerns with cause-effect or right and wrong.  It is being increasingly used to investigate 

complex social situations and their influences on human behaviour.  The theory was developed by a 

US-based physicist and derives from quantum physics. 1828  In summary all “things” (or agents) exist 

only through their intra-actions with other agents.  An agent can be any human or non-human and 

can include concepts such as time and space, while “Intra-action” refers to agents’ constant and 

cooperative state of exchange and influence between and among each other, producing observable 

phenomena.1829  Rather than linear concepts such as cause and effect, the theory postulates that, 

through constant intra-actions, everything exists in a perpetual state of ‘becoming’.1830  According to 

the theory, researcher objectivity is an impossibility because the researchers, as well as their 

research techniques and instruments, are as much part of the study as are the designated 

participants.  While A-NT analysis is based on an actant’s attributed assertion of power in any 

network, agential realism looks only at what “is”, without any assumption or interpretation.  There 

has been some comparison of agential realism and reflexivity and, while the latter is acknowledged 

for developing researcher consideration of their own influence over their work, it is seen to be 

limited in that its perceptions are necessarily from the same viewpoint (ie the self), and they tend to 

 
1828 Barad, K., Meeting the Universe Halfway: Quantum Physics and the Entanglement of Matter and Meaning 
(Duke University Press, USA, 2007). 
1829 Josephson, B. D., ‘A Structural Theory of Everything’ (2019) 15(1) Cosmos and History: The Journal of 
Natural and Social Philosophy 225. 
1830 Barad, K., Meeting the Universe Halfway: Quantum Physics and the Entanglement of Matter and Meaning 
(Duke University Press, USA, 2007), e-book 31 Chapter Four. 
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occur in isolation, taking only humans into account.  Agential realism is seen to be more focused on 

engagement with all the entanglements of all agents (human and non-human), accepting all 

viewpoints and the intra-actions among them, and observing how they build on and through each 

other.1831   

In addition to intra-action, key terms in agential realism include “entanglement” and 

“diffraction”.  Put simply, the concept of entanglement is a reference to all things/agents being 

constantly and inseparably intra-acting with each other (ie entangled) and the impossibility of any 

separate, or independent, existence: ‘Existence is not an individual affair. Individuals do not preexist 

their interactions; rather, individuals emerge through and as part of their entangled intra-

relating.’1832  The theory’s concept of “diffraction” derives from the observed behaviour of light 

waves, and refers to the ways in which, say, insights, appear through one another, and illuminate 

one another, or to the acceptance that ‘Each moment is an infinite multiplicity’.1833  It has been 

suggested that, despite its apparent implausibility, agential realism is analogous to the complex 

intra-active and cooperative entanglements that typify human neural networks and produce 

observable human activity and behaviour.1834  It has also been suggested that the concept of agential 

realism may underlie the function of complex systems.1835 

Three research examples illustrate the value of unexpected insights that are achievable 

through the application of agential realism.  In one study, researchers sought to investigate potential 

influences on widely reported incidents of ‘school girls’ (ill)health’ in Sweden.1836  The researchers 

 
1831 Bozalek, V., and M. Zembylas, ‘Diffraction or Reflection? Sketching the Contours of Two Methodologies in 
Educational Research’ (2017) 30(2) International Journal of Qualitative Studies in Education 111. 
1832 Barad, K., Meeting the Universe Halfway: Quantum Physics and the Entanglement of Matter and Meaning 
(Duke University Press, USA, 2007), e-book 1 Preface and Acknowledgements. 
1833 Barad, K., ‘Diffracting Diffraction: Cutting Together-Apart’ (2014) 20(3) Parallax 168, 169. 
1834 Josephson, B. D., ‘A Structural Theory of Everything’ (2019) 15(1) Cosmos and History: The Journal of 
Natural and Social Philosophy 225. 
1835 Josephson, B. D., ‘A Structural Theory of Everything’ (2019) 15(1) Cosmos and History: The Journal of 
Natural and Social Philosophy 225. 
1836 Taguchi, H. L., and A. Palmer, ‘A More “Livable” School? A Diffractive Analysis of the Performative 
Enactments of Girls’ Ill-/Well-Being with(in) School Environments’ (2013) 25(6) Gender and Education 671, 674. 
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sought to identify how the intra-actions within a complete school environment (including all its 

agents) might influence the girls’ mental and physical health and well-being.  The findings from a 

necessarily complex research design suggests that the schoolgirls’ changeable and varying states of 

ill-health and well-being are not individually-based and arise from collective multiple intra-actions 

that occur within and among the school environment.  According to the researchers, the findings 

removed the focus and responsibility from each girl, and enabled a broad examination of the school 

environment and all the complex agential intra-actions that are influential within it. 

A second complex, randomised controlled study sought to prevent falls in hospitalised older 

people.1837  The researchers report that it was only through the application of agential realism that 

they were able to gain insights into the inadequacies of their own study, as well as into the many 

agential intra-actions within the hospital environment that influence informal targeted care of 

patients.  They note that the inclusion of randomisation derives from a need for objective measures, 

and is intended to produce clear delineation of cause and effect, and thus requires inflexible 

research methods that treat all key study components (including participants) as inflexible and their 

various actions as predictable.  In their analysis, the researchers found that the study environment 

(ie the hospital) was one in which there were constant unpredictable intra-actions among all agents.  

The researchers conclude that their application of an agential realist approach enabled their insights 

into what might otherwise have been reported as a research “failure” (ie their randomly allocated 

emergency buzzers had no effect of the incidence of hospital falls among older hospitalised patients, 

or on nurse responses to them). 

A third study describes a comparative analysis of how researchers and their work might be 

affected by reflexive and diffractive approaches.1838  The analysis has two parts, one involving an 

 
1837 Timmons, S., P. Vezyridis, and O. Sahota, ‘Trialling Technologies to Reduce In-Patient Falls: An Agential 
Realist Analysis’ (2019) 41(6) Sociology of Health & Illness 1104. 
1838 Bozalek, V., and M. Zembylas, ‘Diffraction or Reflection? Sketching the Contours of Two Methodologies in 
Educational Research’ (2017) 30(2) International Journal of Qualitative Studies in Education 111; the two 
groups were not established for the purpose of the comparative study. 
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international academic reading and research group, and the other involving a reflective research 

group.  The authors are in both groups.  The reading and research group is not co-located and 

communicates using various internet technologies.  It jointly considers key works from the agential 

realism field, which are read between and during group meetings, and discussed during meetings.  

The reflective research group has a different membership, and its key activity is for each member to 

maintain a weekly written journal in which they examine their own motivations when, during the 

week, they act to encourage equal participation in classes.  The researchers conclude that the 

reading group is more fulfilling for them because it emphasises intra-active entanglement, 

engagement and “presentness”, while the journal group is less fulfilling because it emphasises 

individual hindsight and separation from the group itself.   

It has been observed that agential realism incorporates an ethical approach by assuming 

inherently responsible participation in intra-actions and engagement with the world – it does not 

seek to assert dominance or  control.1839  It could be said that, agential realism’s capacity for 

revelation of so many unexpected and unpredictable participatory intra-actions and influences, 

makes it the reverse of traditional linear causal analysis.  If future mediation research were to work 

within the theoretical framework of agential realism, it would have the potential to patiently 

investigate all the complex, dynamic inter-relationships and influences at play during mediation. 

(b) Alternative research methods 

There seems little doubt that qualitative research approaches afford the most suitable means 

of investigating what happens during mediation.  Qualitative research has been said to be 

distinguished by its capacity for dealing with the complexities of human behaviour, for identifying 

 
1839 Barad, K., Meeting the Universe Halfway: Quantum Physics and the Entanglement of Matter and Meaning 
(Duke University Press, USA, 2007); Bozalek, V., and M. Zembylas, ‘Diffraction or Reflection? Sketching the 
Contours of Two Methodologies in Educational Research’ (2017) 30(2) International Journal of Qualitative 
Studies in Education 111; Scottish Graduate School of Social Science, University of Stirling, Scotland (2016), 
available on <https://www.sgsss.ac.uk/methods-resource/socio-material-approaches/>. 

https://www.sgsss.ac.uk/methods-resource/socio-material-approaches/
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iterative patterns in that behaviour,1840 and for its capacity to explore people’s intentions and their 

interpretations of their own lives and life events.1841  These are all likely to be key factors in future 

investigations of how mediation works, and why. 

This section explores recent applications of innovative survey techniques, as well as 

ethnographic research approaches and methods.  Ethnography is likely to enable in-depth 

investigation of how and why mediation works, particularly when combined with other inclusive 

approaches and the use of technology.   

(i) Innovative survey methods 

As explored in Chapters Five and Six, the use of surveys can be for the purpose of obtaining 

information from mediator participants and non-mediator participants (including disputants and 

their legal advisors), and the surveys can seek information about what happened during mediation 

(including information about the mediator, the process, the disputants, and their presenting 

dispute).   

Recently trialled survey methods have investigated aspects of the legal sector using nuanced 

survey instruments and analysis approaches, which could have applicability in the context of 

mediation.  In both sets of studies, applying psychometric modelling and techniques in the design of 

the survey instruments appears to have avoided at least the risks of social desirability and deference 

effects.1842 

Surveys of non-mediator participants (disputants) 

 
1840 Levitt, H. M., M. Blamberg, J. W. Creswell, D. M. Frost, R. Josselson, and C. Suárez-Orozco,’ Journal Article 
Reporting Standards for Qualitative Primary, Qualitative Meta-Analytic, and Mixed Methods Research in 
Psychology: The APA Publications and Communications Task Force Report’ (2018) 73(1) American Psychologist 
26. 
1841 Maruyama, G., and C. S. Ryan, Research Methods in Social Relations (8th Edition, Wiley Blackwell, 2014). 
1842 See Chapter Seven for information about social desirability and deference effects. 
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Two innovative surveys, conducted as part of a single larger research project in Great Britain, 

sought to investigate general community attitudes towards the civil justice system,1843 and people’s 

sense of their own ‘general legal confidence’.1844  Drawing on research in other fields, the 

researchers applied psychometric modelling to the design and analysis of their survey instruments 

seeking to establish reliable measures for such concepts as ‘trust’, ‘respect’, ‘fairness’, and ‘equity’. 

1845  In both studies, they subjected survey results to the complex Rasch analysis technique.  In their 

second study, the same researchers equated legal confidence with ‘knowledge of law, the ability to 

spot legal issues, awareness of legal services, understanding of and the ability to assess dispute 

resolution options, planning and management skills, communication skills, confidence and emotional 

fortitude’,1846 and drew on advances in other fields for the measurement of attitudinal intangibles, 

such as ‘self-efficacy’, or personal traits, such as confidence.1847  Both studies have clear relevance to 

future mediation research that seeks to investigate disputant perceptions of and responses to 

mediation, and it may be possible to develop survey methods based on them.  They could also be a 

guide for using surveys to explore disputants’ attitudinal responses to mediation. 

Surveys of mediator participants 

Research currently being reported in Australia is exploring judicial well-being and ‘work-

related stress’, using a combined quantitative and qualitative approach in which a participant survey 

obtains quantitative data and semi-structured interviews of participants for obtaining qualitative 

 
1843 Pleasence, P., and N. Balmer, ‘Measuring the Accessibility and Equality of Civil Justice’ (2018) August 2018 
The Hague Journal on the Rule of Law 1. 
1844 Pleasence, P., and N. Balmer, ‘Development of a General Legal Confidence Scale: A First Implementation of 
the Rasch Measurement Model in Empirical Legal Studies’ (2019) 16(1) Journal of Empirical Legal Studies 143, 
143. 
1845 Pleasence, P., and N. Balmer, ‘Measuring the Accessibility and Equality of Civil Justice’ (2018) August 2018 
The Hague Journal on the Rule of Law 1, 22/40. 
1846 Pleasence, P., and N. Balmer, ‘Development of a General Legal Confidence Scale: A First Implementation of 
the Rasch Measurement Model in Empirical Legal Studies’ (2019) 16(1) Journal of Empirical Legal Studies 143, 
144. 
1847 Pleasence, P., and N. Balmer, ‘Development of a General Legal Confidence Scale: A First Implementation of 
the Rasch Measurement Model in Empirical Legal Studies’ (2019) 16(1) Journal of Empirical Legal Studies 143, 
148. 
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data.1848  The survey was designed using recognised psychometric measures of relatively intangible 

emotional indicators, such as satisfaction, stress, and anxiety.  The interview questions focused on 

perceptions of judicial stress, and, subsequently, were thematically analysed and coded.  The 

preliminary results of the study suggest that similar methods may be usefully applied in 

investigations of mediator responses to their own roles. 

Although the described innovative survey designs may have limited utility in investigating the 

effectiveness of mediation or of mediators, they do have the potential to provide valuable insights 

into disputant perceptions of mediation, and into how the mediator role affects those who exercise 

it.   

(ii) Collaborative research approaches 

Collaborative research approaches can be beneficial to empirical studies of mediation by: 

avoiding some of the complex power differentials (eg researcher vs participant) and ethical 

problems (eg researcher influence) that can affect the reliability of results and findings reported in 

mediation research; limiting the influence of social desirability and deference effects; and giving 

researchers access to in-depth research data.  These are achieved by engaging study participants (eg 

mediators and non-mediators) in the research.  Collaborative research approaches include 

participatory action research (also called ‘inclusive research’1849), which was mentioned in Chapter 

Five of this thesis.   

Participatory action research 

 
1848 Shrever, C., C. Hulbert, and T. Sourdin. ‘The Psychological Impact of Judicial Work: Australia’s First 
Empirical Research Measuring Judicial Stress and Wellbeing’ (2019) 28 Journal of Judicial Administration 141, 
142. 
1849 Fielding, N., ‘Critical Qualitative Research and Impact in the Public Sphere’ (2020) 26(2) Qualitative Inquiry 
142, 150. 
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Participatory action research (PAR) is a recognised approach in which study participants are 

treated as co-researchers, or collaborators.1850  They are part of the research team and help design, 

conduct, and assess studies, including helping with the choice of what data is to be collected as well 

as how that will happen (ie data collection methods); however, the researcher retains overall 

authority over the study.1851  In a study conducted in Africa, participation in the research is reported 

to have enhanced commitment to peace-sustaining initiatives developed as part of the research.1852   

In Australia, Citizen Science is a form of PAR in which members of the community can 

volunteer to participate in and contribute to research projects by collecting and submitting their 

own data, using technologies such as phone apps and internet blogs.1853  Current projects include: 

investigations of the effects of temperature and rainfall variations on seasonal changes;1854 

monitoring urban wetlands and investigating volunteer engagement;1855 monitoring bushfire 

recovery;1856 and exploring the social and personal impacts of social restrictions associated with 

Covid-19.1857 

In terms of empirical studies of mediation, collaborative research networks might have the 

capacity to enlist lawyers in PAR investigations of the role and influence of repeat players in 

mediation.  Citizen Science offers mediation researchers a platform for the collection of citizen data 

on attitudes to conflicts and disputes. 

(iii) Ethnography 

 
1850 Carpenter, D., ‘Ethics, Reflexivity and Virtue’ in R. Iphofen and M. Tolich (eds), The SAGE Handbook of 
Qualitative Research Ethics (SAGE Publishing, UK, 2018). 
1851 Seligmann, L. J., and B. P. Estes, ‘Innovations in Ethnographic Methods’ (2020) 64(2) American Behavioral 
Scientist 176. 
1852 Firchow, P., Reclaiming Everyday Peace: Local Voices in Measurement and Evaluation After War 
(Cambridge University Press, UK and USA, 2018). 
1853 See <https://citizenscience.org.au/>. 
1854 In association with the Earthwatch Institute. 
1855 In association with Flinders University. 
1856 In association with the Blue Mountains World Heritage Institute. 
1857 In association with the University of Sydney. 
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As a research methodology, ethnography may be the most appropriate for investigating what 

happens during mediation.  When researchers are “embedded” and participate in the context and 

setting of their study, with their study participants, they can access much richer data about power 

differentials, norms, and the changing dynamics of human interactions.  Recent developments in 

ethnography include short-term field-work, the incorporation of technology and social media, the 

inclusion of participatory and collaborative approaches, and combined methods (such as 

observations combined with in-depth interviews).  Where ethnographic studies are conducted on 

multiple sites, they offer valuable opportunities for comparative analysis.  As noted in Chapter 

Seven, there is a growing body of researchers and commentators who recommend that empirical 

studies of mediation include ethnographic techniques.1858  

One key issue relevant to ethnographic approaches and methods is the need to ensure that 

studies are socially accountable, in particular to their end-users and other stakeholders who are 

affected by the research and its outcomes, and that researchers and others continue to treat them 

as ‘responsible scientific investigation’.1859  Making research reports available in plain English and 

through forums other than academic journals (eg through the curated online facility mentioned 

earlier) enhances social accountability and the inclusion of transparency in research reports and 

published articles contributes to scientific responsibility.  

Embedded ethnography 

Embedded ethnography has been applied in the study of mediation.1860  In a key study 

conducted in Great Britain, the researcher embedded herself in the study mediation community by 

 
1858 For example, see Crampton, A., ‘Escape from the Laboratory: Ethnographic Methods in the Study of Elder 
and Family Court Mediation’ (2016) 32(3) Negotiation Journal 191; Davidheiser, M., ‘Race, Worldviews, and 
Conflict Mediation: Black and White Styles of Conflict Revisited’ (2008) 33(1) Peace and Change 60; De 
Girolamo, D., The Fugitive Identity of Mediation: Negotiation, Shift Changes and Allusionary Action (Routledge, 
UK, 2013); Druckman, D., and W. Donohue, ‘Innovations in Social Science Methodologies: An Overview’ (2020) 
64(1) American Behavioural Scientist 3. 
1859 Druckman, D., and W. Donohue, ‘Innovations in Social Science Methodologies: An Overview’ (2020) 64(1) 
American Behavioural Scientist 3, 11. 
1860 De Girolamo, D., The Fugitive Identity of Mediation: Negotiation, Shift Changes and Allusionary Action 
(Routledge, UK, 2013). 
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taking a volunteer staffing position at a mediation agency for twelve months, and making herself 

available to attend mediations (where all participants consented) as a mediator participant-

observer.1861  In each subject mediation, she co-mediated with the appointed mediators.1862  Being 

an active staff member gave her access to the organisational culture, the social context, and the 

philosophical outlook within which the mediators operated.  Attending mediations as a participant 

gave her access to in-depth information about what happened during the mediations, including the 

changing dynamics and the variety of mediator actions.  A key drawback that she notes is the 

difficulty in observing all that was happening during the mediation when she herself was actively 

mediating and concentrating on the demands of that role.  Artificial intelligence has a refined 

capacity for contributing to ethnographic studies through augmented observation and through 

analysis of human speech. 

Embedded ethnography has also been applied successfully in Great Britain as an approach for 

building research partnerships between police and research institutions.1863   

Collaborative ethnography 

Collaborative ethnography is similar to PAR in that researchers engage with study participants 

and seek their contributions to the design and conduct of the ethnographic study they are 

undertaking.  The researcher does not impose their own views or preferences, and the full 

engagement of participants ensures that the research data is enriched by ongoing access to 

participant developments during the study including changes in power relationships and levels of 

participation.1864   

 
1861 The study required a complex sequence of ethics approvals and participation/observation consents, all 
being described in the report of the study. 
1862 Unbeknown to the non-mediator participants, her mediator role was quite limited so she could observe 
the mediation. 
1863 Lumsden, K., and J. Goode, ‘Public Criminology, Reflexivity and the Enterprise University: Experiences of 
Research, Knowledge Transfer Work and Co-Option with Police Forces’ (2018) 22(2) Theoretical Criminology 
243. 
1864 Seligmann, L. J., and B. P. Estes, ‘Innovations in Ethnographic Methods’ (2020) 64(2) American Behavioral 
Scientist 176. 
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Ethnography in restorative justice 

Research in the field of restorative justice has confirmed that conferences produce outcomes 

that are satisfactory to all participants; however, such studies have been said to lack a capacity for 

investigating what actually happens during restorative justice conferences.1865   

Two studies demonstrate the capacity of ethnography to reveal more about how and why the 

conferences produce their outcomes. 1866  Both studies use a combination of observations, in-depth 

interviews, and case file data to investigate what happens during a conference.  In one study, the 

results are reported to have provided insights into what happens during a restorative justice 

conference, in particular from a victim’s perspective.  In the other, the results are reported to have 

provided valuable insights into how and why the conferences “work” and, in particular, the key role 

of conference facilitators in preparing all participants for conference participation, as well as their 

active role throughout a conference. 

Innovations to enhance ethnographic practice 

Recent developments in ethnographic practice are likely to improve its feasibility as a research 

method,1867 in particular for empirical studies of mediation.  For example, an ethnographic study can 

include short-term investigations at more than one research site, enabling comparative studies of 

contextual influences, as well as exploration of complex systemic issues that may not otherwise be 

accessible.  Ethnography can also incorporate a systems approach in which mediators and other 

stakeholders are consulted about key process factors such as lines of influence during mediation, 

with the resulting information being presented in the form of a causal loop diagram.  Causal loop 

 
1865 Bruce, J., ‘Understanding “Back Stage” and “Front Stage” Work in Restorative Justice Conferences: The 
Benefits of Using Ethnographic Techniques’ (2018) 25(1) Current Issues in Criminal Justice 517. 
1866 Bolitho, J., ‘Putting Justice Needs First: A Case Study of Best Practice in Restorative Justice’ (2015) 3(2) 
Restorative Justice 256; Bruce, J., ‘Understanding “Back Stage” and “Front Stage” Work in Restorative Justice 
Conferences: The Benefits of Using Ethnographic Techniques’ (2018) 25(1) Current Issues in Criminal Justice 
517. 
1867 Seligmann, L. J., and B. P. Estes, ‘Innovations in Ethnographic Methods’ (2020) 64(2) American Behavioral 
Scientist 176. 
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diagrams can depict the dynamic, responsive and unpredictable aspects of human interactions, and 

have been used to analyse the human systems associated with the achievement of sustainable 

peace, suggesting the approach may enhance any investigation of what happens during 

mediation.1868 

Well-designed ethnographic studies can incorporate so-called ‘digital ethnographic methods’, 

such as the “observation” of online activity on, say, chat blogs, and social media messaging.1869  The 

47 selected studies that have been the focus of this thesis include data collection through the use of 

technology (ie audio-recordings and video-recordings); however, ongoing technological and software 

advances mean that, in future mediation research, technology such as artificial intelligence (AI) 

could be enlisted to assist in observing mediations and to contribute to analysis of verbal and non-

verbal components of what people say during mediation.  Naturally, any use of digital methods and 

technologies would require additional and, likely, complex ethical approvals. 

(iv) Analysing terminology and language 

There is also scope for in-depth analysis of the terminology and language used in mediated 

agreements, and how they might reflect what happened during the mediation, as well as the cultural 

context and setting in which they are created.  Such studies can provide valuable and unexpected 

insights into the mediation process that preceded the agreement.  A recently published Nordic 

exploration of the language (ie words and terms) used in mediated agreements applied three types 

of analysis: qualitative content analysis (seeking key elements of agreement); a quantitative 

creativity analysis (including a coding scheme for creativity,1870 and quantitative data about the 

parties to the mediation, the duration of the mediation, and the nature of the presenting dispute); 

 
1868 Liebovitz, L. S., P. T. Coleman, and J. Fisher, ‘Approaches to Understanding Sustainable Peace: Qualitative 
Causal Loop Diagrams and Quantitative Mathematical Models’ (2020) 64(2) American Behavioral Scientist 123.  
1869 Analysis of online blogs can also contribute to the field of research itself; for example, analysis of blogs 
submitted to a researcher website may reveal information about research trends that has more immediacy 
than the trends revealed by journal publications.   
1870 The researchers report that they each maintained a coding logbook throughout the study in which they 
each recorded coding procedures and any discussions about the coding of specific items. 
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and a quantitative linguistic analysis, seeking linguistic patterns.  The reported outcomes of the 

study show that around two thirds of the agreements met the creativity measures; however, they 

also found that the agreements were dominated by legal and administrative language which, 

according to the applied Readability Test, was categorised as “difficult” (ie that the disputants were 

unlikely to have fully understand the terms to which they had agreed).1871  The researchers suggest 

this may mean that, although disputants may exercise self-determination during the mediation (as 

demonstrated through the other two measures), they appear to have limited opportunity to exercise 

their self-determination during the writing of the mediated agreements. 

A separate study designed to demonstrate the application of automated text analysis 

software, analysed the language used in public statements and interviews by the Israeli and 

Palestinian delegations during the several months of negotiations leading to leading to the Oslo I 

Peace Accords in 1993.1872  The language analysis revealed distinct patterns in issues development 

for both sides, as well as changes in their style of language as they drew closer to agreement in the 

Accords (ie their public language became less antagonistic). 

Future mediation research could use both studies as templates for comparative analysis of the 

terms and language in mediated agreements across different contexts and settings; and for analysis 

of changes in the use of terms and concepts during the mediation process.  Noting that the language 

in mediated agreements can be revealing of what happened during a mediation, and that analysis of 

people’s spoken language can track conciliatory developments, such studies could contribute to 

understanding about mediator influence and effectiveness.  

(v) Technology-assisted and technology-based research 

 
1871 Adrian, L., and S. Mykland, ‘Unwrapping Court-Connected Mediation Agreements’ in A. Nylund, A. K. 
Ervasti, and L. Adrian (eds), Nordic Mediation Research (Springer Open, 2018). 
1872 Donohue, W. A., Q. Hao, R. Spreng, and C. Owen, ‘Understanding the Role of Language in Conflict’ (2020) 
64(1) American Behavioral Scientist 97. 
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Technology can be used in mediation research for data collection, data analysis, and to assist 

in ethnographic studies.  There are many online platforms that can facilitate so-called data mining (ie 

analysis of large scale online data).1873  One benefit of online textual data analysis is the removal of 

the researcher’s subjective influence (apart from choice of analysis terms).  Comparative textual 

analysis can be simplified using automated methods, although it does rely on the quality of the 

subject data.1874  Specific software enables textual analysis of so-called ‘microposts’ and ‘microblogs’ 

(eg Twitter and Instagram);1875 however, researchers need to remain aware that the nature of 

different types of online media is likely to affect how they are used.1876  Analysis of online research 

blogs might reveal useful information about trends in research topics.  As with Australia’s Citizen 

Science, microposts can be used in participant action research, as well as being a data collection 

component in any empirical study.  Online messaging technology can also be used to access 

potential study participants who are located away from main centres.   

(vi) Data coding 

Two limitations associated with the coding of research data are the exclusion of some data, 

and the loss of contextual information.1877  A recently reported coding procedure applied to 

thematic analysis, avoided both limitations by allocating colours to themes in situ rather than 

disjointing documents for analysis.1878  To analyse study participant interviews (which had been 

transcripted), a colour was allocated to each theme and, within each transcript, sections related to 

that theme were given an appropriately coloured font.  For example, one colour was allocated to 

 
1873 Kliegr, T., S. Bahnik, and J. Fürnkranz, ‘Advances in Online Learning for the Behavioral Sciences’ (2020) 
64(2) American Behavioral Scientist 145. 
1874 See Chapter Two for an explanation of why automated data analysis was not appropriate for this research, 
and see Chapter Seven for further information about some limitations of automated online data analysis. 
1875 Kliegr, T., S. Bahnik, and J. Fürnkranz, ‘Advances in Online Learning for the Behavioral Sciences’ (2020) 
64(2) American Behavioral Scientist 145, 146. 
1876 Seligmann, L., and B. P. Estes, ‘Innovations in Ethnographic Methods’ (2020) 64(2) American Behavioral 
Scientist 176. 
1877 See Chapter Six of this thesis. 
1878 Scottish Graduate School of Social Science, University of Stirling, Scotland (2016), available on 
<https://www.sgsss.ac.uk/methods-resource/socio-material-approaches/>. 

https://www.sgsss.ac.uk/methods-resource/socio-material-approaches/
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“human relations”, another colour to “technological practices”, and a third colour to “technological 

devices”.  It was reported that themes were readily identifiable throughout each transcript, and, 

importantly for the researcher, they retained their contextual setting.  The researcher also reported 

that she always had access to the complete transcript.1879  It is worth noting that the study was 

conducted within an agential realism framework and the coding procedure made it easier to track 

intra-actions within the study setting. 

This coding procedure could enrich the analysis of data from empirical studies of mediation 

where there is complex observational data or in-depth interview data, in particular where it is 

important to consider contextual factors. 

This section has proposed some research approaches and methods for future mediation 

research that do not need to be resource-intensive, that have practical feasibility for mediation 

researchers, and that are likely to clarify the concepts and terms that are used in mediation as well 

as being able to provide insights into what happens during mediation, including insights into 

mediator effectiveness.  

8.2. Conclusion 

This thesis has reported on an investigation of empirical studies of mediation in particular 47 

selected studies that refer to mediators, with a view to establishing what is known about mediator 

effectiveness.  The key conclusion is that continued application of existing approaches to research 

about mediators is unlikely to reveal that knowledge.  When new empirical approaches and methods 

are adopted, with a focus on the qualitative nature of the complex interactions that occur during 

mediation and that are guided by the involvement of mediation’s end-users, progress can be made 

in what is known and understood about mediation and about mediators, and improvements can be 

suggested for mediation practice.  Many years ago, it was said that, in the hands of a skilful 

 
1879 Coincidentally, a similar coding procedure was devised for the research underlying this thesis; although 
similar benefits were observed, it used coloured pencils rather than electronic fonts. 
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mediator, there is ‘magic in mediation’.1880  Adopting new research approaches and methods may 

provide unexpected insights into the process of mediation and the role of the mediator, perhaps 

providing evidence to confirm that magic.   

 

 

  

 
1880 Davis, A., ‘The Logic Behind the Magic of Mediation’ 5(1) Negotiation Journal 17, 23. 
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Appendix C.  

Data collection instruments 
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(i) Master data collection 

Where repeat players are study participants, do researchers include design components incorporated to control for their 
familiarity with mediation, with researcher/s and/or with purpose of study? 

Note the study periods that specify data collection period and analysis period – in some instances these two appear to be 
markedly different. 

1. Reference: [ie short title] 2. Journal/Book + Year of 
publication: 

 

2a. # citations =  

 

3. Context:  

 

4. Researcher professions 

Academic discipline/s:  

 

 

Non-academic researcher Attorney Mediator Other 

 

5. Researcher affiliations 

University/location: Based in a non-academic 
research centre:  

 

Based in an ADR research 
centre:  

 

 

6. Research Design  

Quick reference – list any of collection codes included in “Legend_Coding_for_Data_Collection”] 

 

(i) Objectives/Hypothesis/Research question/s 

 

 

 

 

(ii) Population sample 

 

 

 

(iii) Methodology 

 

 

Study period  

 

 

(iv) Data collection methods (incl coding)  

 

 

Approach 

Orthodox Y/N   Unorthodox Y/N   DNS* 

Quantitative Y/N    DNS 

Qualitative Y/N    DNS 
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Use of coding Y/N 

 

Description 

 

 

(v) Data analysis [incl statistical methodology if used] 

 

 

(vi) Findings 

 

 

Are the findings linked to the objectives? 

 

 

 

(vii) Noted limitations (by researchers) 

 

 

 

(viii) Ethical and integrity considerations 

 

 

Reflexivity: 

 

 
 

7. Statistical Methodology 

 

 

8. Researcher consideration of transferability 

 

 

 

Notes:  
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(ii) Data collection methods 

 

Data Collection from subject mediators only – surveys/questionnaires, interviews 

Study/short title MSD MSM MSMD MSP MID MIM MIMD MIP 
         
         
         
         
         
         
         

 

Notes:  

 

 

 

CR (Case/Court Records) – purpose of data collection and analysis in each study 
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Data Collection from non-mediator participants (disputants/”parties”/advisors) only – surveys/questionnaires, interviews 

Study/short title DSD DSDU DSM/DIM DSP PSD PSDU PSM PSP ASD ASDU ASM ASP 
             
             
             
             
             
             
             
             
             
             
             

 

Notes: 

 

 

CR [CR includes Case Records, Court Records/Files, and any mediation documents such as a finalised agreement] – purpose of data collection and analysis in each study:    
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Data collection from observations only – audio, live, video 

Study/short title OAD OADU OAM OAP OLD OLDU OLM OLP OVD OVDU OVM OVP 
             
             
             
             
             
             
             

 

Notes: 

 

 

CR [CR includes Case Records, Court Records/Files, and any mediation documents such as a finalised agreement] – purpose of data collection and analysis in each study:    
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Data collection from mediator participants + non-mediator participants (disputants +/or advisors) 

Study/short title MSD MSDU MSM  MSP MSMD DSD DSDU DSM DSP ASDU ASM ASP 
             
             
             
             
             
             
             
             

 

Notes:  

 

 

 

CR [CR includes Case Records, Court Records/Files, and any mediation documents such as a finalised agreement] – purpose of data collection  

 

 

Data collection from observation + mediator surveys/interviews 
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Data collection from observation + non-mediator participants (disputants or advisors) 

Study/short title OAD OAM DID DIDU DIM/DSM DIP OLD OLM OLP 
          
          
          
          
          
          
          

 

 

Notes:  

 

CR [CR includes Case Records, Court Records/Files, and any mediation documents such as a finalised agreement] – Purpose of CR  

 

Other data collection methodologies (eg interviews + focus groups + CR) 
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Data collection: observation + disputants + mediator participants   

Study/short title DSD/DID DSDU DSM/DIM DSP/DIP MSD/MID MSM/MIM MSMD MSP/MIP OA OL OV CR (Data 
collect) 

             
             
             
             
             
             
             
             
             
             
             
             

 

Notes:  

 

CR [CR includes Case Records, Court Records/Files, and any mediation documents such as a finalised agreement] – Purpose of CR  

 

 



Four most frequently occurring stated purposes of data collection: evaluation/commentary on mediator; 
evaluation/commentary on mediation process (incl outcome/s); commentary on disputants; commentary on dispute.  NB, 
the selected studies must be expected to focus on evaluation/commentary about the mediator; they were selected for links 
between mediator interventions and outcomes. 

1. Sources of evaluation/commentary on the mediator  

Study/short title AIM/ASM DIM/DSM MIM/MSM OAM/ALM/OVM 
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     

 

Notes:  

 

 

Mediator data collection on mediator (ie self-reports) = 

Disputant data collection on mediator =  

Advisor data collection on mediator = 

Observation data collection on mediator =  

Combination of data sources: 

 

Studies that do not include any evaluation/commentary on the mediator: 
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2. Sources of evaluation and commentary on the mediation process  

Study/short title AIP/ASP DIP/DSP MIP/MSP OLP/OVP CR 
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      

 

 

Notes: 

 

Mediator data collection on mediation process = 

Disputant data collection on mediation process =  

Advisor data collection on mediation process = 

Observation data collection on mediation process =  

Combination of data sources: 

 

Studies that do not include any evaluation/commentary on the mediation process: 
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3. Sources of commentary on the disputants  

Study/short title AID/ASD DID/DSD MID/MSD OAD/OLD/OVD 
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     

 

Notes:  

 

 

Mediator data collection on disputants = 

Disputant data collection on disputants (ie self and other) =  

Advisor data collection on disputants (ie clients) = 

Observation data collection on disputants =  

Combination of data sources: 

 

Studies that do not include evaluation/commentary on the disputants: 

 

  



560 
 

 

4. Sources of commentary on the presenting dispute  

Study/short title AIDU/ASDU DIDU/DSDU MIDU/MSDU OLP 
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     

 

 

 

Notes:  

 

 

Mediator data collection on presenting dispute = 

Disputant data collection on presenting dispute =  

Advisor data collection on presenting dispute = 

Observation data collection on presenting dispute =  

Combination of data sources: 

 

 

Studies that do not include evaluation/commentary on the presenting dispute:  
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(iii) Legend for coding of data collection methodologies described in the 47 selected studies  
Acronym Meanings 

AI AID Advisor interview commentary on client disputant and/or both disputants 
AIDU Advisor interview commentary on dispute 
AIM Advisor interview evaluation/commentary on mediator 
AIP Advisor interview evaluation/commentary on mediation process 

 

AS ASD Advisory survey commentary on client disputant and/or both disputants 
ASDU Advisor survey commentary on dispute 
ASM Advisor survey evaluation/commentary on mediator 
ASP  Advisor survey evaluation/commentary on mediation process 

 

CR CRA Finalised agreement from subject mediation 
CRC Court records/case files 
CRP Program records/files 

Case records include: court files, program records/files, and mediation documents incl finalised 
agreements. 

DI DID Disputant interview evaluation of each other 
DIDDe Disputant interview description of own demographics 
DIDU Disputant interview commentary on dispute 
DIM Disputant interview evaluation/commentary on mediator 
DIP Disputant interview evaluation/commentary on mediation process 

 

DS DSD Disputant survey commentary on each other 
DSDDe Disputant survey description of own demographics 
DSDU Disputant survey commentary on dispute 
DSM Disputant survey evaluation/commentary on mediator 
DSP Disputant survey evaluation/commentary on mediation process 

 

FG FGDP Disputants focus group discuss mediation process 
FGAP Advisors focus group discuss mediation process 
FGMP Mediators focus group discuss mediation process 
FGO Focus group of others (e.g., stakeholders) 

 

MI MID Mediator interview reporting on disputants 
MIDU Mediator interview reporting on dispute 
MIM Mediator interview evaluation/commentary on mediator 
MIMD Mediator interview reporting on mediator demographics 
MIP Mediator interview reporting on mediation process 

 

MS MSD Mediator survey reporting on disputants 
MSDU Mediator survey reporting on dispute 
MSM Mediator survey evaluation/commentary on mediator 
MSMD Mediator survey reporting mediator demographics 
MSMR Standard mediator written report (outcome, # attendees, duration, etc) 
MSP Mediator survey evaluation/commentary on mediation process 

 

OA OAD Audio observation of what disputants said 
OAM Audio observation of what mediator said 

Observation of mediation process not possible with audio-recording 

OL OLD Live observation of disputants 
OLM Live observation of mediator 
OLP Live observation of mediation process 

 

OV OVD Observe video for disputants’ behaviours 
OVM Observe video for mediator’s behaviours 
OVP Observe video for mediation process 

 

SI SAI Survey instrument available on request 
SII Sample of survey instrument included in study 
SINM Survey instrument availability not mentioned in study 
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What mediators want mediation researchers to investigate

Information Statement

Information Statement   
 
 
Professor Tania Sourdin
School of Law, Faculty of Business and Law
University Building
409 Hunter St, Newcastle NSW 2300
Phone: 02 4921 8666
Tania.Sourdin@uon.edu.au
 
Information Statement for the Research Project:
What do mediators want mediation researchers to investigate?
You are invited to participate in the research project identified above which is being
conducted by Alysoun Boyle, PhD candidate, from the School of Law at the University of
Newcastle (UON).  
The research is part of Alysoun Boyle’s studies at UON, supervised by Professor Tania
Sourdin from the School of Law in the Faculty of Business and Law.
Why is the research being done?
There are two aims of the research: (i) to gauge practising mediators’ voluntary participation
in mediation research, and (ii) to ascertain what practising mediators want mediation
researchers to investigate.   
The study is part of a much larger research project that is also being conducted by Alysoun
Boyle.  That project is exploring what is known about mediator effectiveness, and is
scheduled for completion in 2020.  The larger project has revealed that mediator researchers
cannot always achieve the active involvement of practising mediators in their research,
despite the apparent benefits of being able to do so.  One potential benefit of mediator
involvement in mediation research could be their contributions to the focus of future mediation
research; in themselves, such contributions may ensure that future mediation research is
relevant to practising mediators.
Who can participate in the research?
The invitation email is being sent to all delegates aat the National Mediation Conference
convened in Canberra in April 2019.  People who are not registered conference delegates
will not receive an email inviting them to participate and will not be able to participate.    
What would you be asked to do?

 4



All conference delegates will receive an email inviting them to participate in the on-line
survey.  If you agree to participate, you will be asked to complete a short on-line survey.  The
survey uses the Survey Gizmo platform, contains 4 questions, and will be accessible on
mobile devices, laptops and desktop computers.  The on-line survey will take around 5
minutes to complete.
Question 1 asks that you confirm that you are at least 18 years of age; question 2 asks for
confirmation of the types of dispute resolution processes you have conducted; question 3
asks if you are an academic or mediation researcher; and question 4 asks you what you
would like mediation researchers to investigate.  Question 2 is designed to enable
differentiation of responses from mediators and other dispute resolvers; question 3 enables
differentiation of responses from academics and mediation researchers.
All submitted surveys will included for analysis.  All responses to question 4 will be analysed
using a narrative thematic approach.  There will also be comparative analysis of responses
from various dispute resolvers and from academics and researchers.   
You will not be asked to provide any personal identifiers or details as part of your
participation.
Your involvement will be limited to completion and submission of the on-line survey.
What choice do you have?
Participation in this research is entirely your choice.  When you click the hyperlink at the end
of this form, you are consenting to participate in the study.  Clicking on the hyperlink is an
acknowledgement that you understand the details of the study that are explained in this
Information Statement, and that you have been provided with a downloadable version of it –
which you can retain.  Only those people who click the hyperlink and submit a completed
survey will be included in the project.  Whether or not you decide to participate, your decision
will not disadvantage you.  
If you do decide to participate, you may withdraw from the project at any time, before
submitting your completed survey, without giving a reason; you can delete any unprocessed
data that you have provided.   
How much time will it take?
Completion of the on-line survey will take about 5 minutes.
What are the risks and benefits of participating?
The study provides an opportunity for practising mediators, and other delegates at the
National Mediation Conference 2019, to influence future mediation research.
There are no known risks associated with participation in the study.
How will your privacy be protected?
No personal identification data will be collected.  No personal identifier required to access the
survey.
Participants will access the survey via a survey ID hyperlink included at the end of this
Information Sheet.
Where participants wish to access and complete the survey during separate periods of
access, Survey Gizmo will establish a personal link for that purpose.  The link will include no
personal identifiers, and will be permanently deleted once the completed survey is submitted.
In consultation with UON IT Support, a Custom SSL certificate will establish a secure



connection for transportation of data between each participant and the survey.
The study does not include any direct contact between the participants and the student
researcher.
How will the information collected be used?
Results and findings will be published on the conference website [http://nmc2019.com.au ]
before 31 August 2019, where it will be accessible by all conference delegates.  The results
and findings will also be included in a chapter of the final thesis to be submitted for Alysoun
Boyle’s degree.  The results and findings may also be reported in journal articles and other
research papers.
The survey is anonymous and it will not be possible to identify you from your answers. 
Individual participants will not be identified in any reports arising from the study.
The on-line survey will be hosted by Survey Gizmo via a secure encrypted connection. 
Survey data will be retained on UON’s own Cloud secure server.  In line with UON policy
provisions for research conducted by University staff and students, at least a copy of the data
used for analysis will be held at UON for at least five years.  Non-identifiable data may be
also be shared with other parties to encourage scientific scrutiny, and to contribute to further
research and public knowledge, or as required by law.
What do you need to do to participate?
Please read this Information Statement and be sure you understand its contents before you
consent to participate.  If there is anything you do not understand, or you have questions,
contact the researcher.   
If you would like to participate, please click the hyperlink at the bottom of this page and you
will be automatically forwarded to the start of the survey.  Clicking on the hyperlink will be
taken as your informed consent to participate.  
 
Further information
If you would like further information please contact Professor Tania Sourdin
(Tania.Sourdin@newcastle.edu.au) or Alysoun Boyle (Alysoun.Boyle@uon.edu.au).  Thank
you for considering this invitation.   
 
 
 
Professor Tania Sourdin    Alysoun Boyle
Supervisor    Student Researcher
Dean, School of Law
Complaints about this research
This project has been approved by the University’s Human Research Ethics Committee,
Approval No. H- [insert the protocol reference number which will be identified in the written
acknowledgement of your application].
 
Should you have concerns about your rights as a participant in this research, or you have a
complaint about the manner in which the research is conducted, it may be given to the
researcher (Alysoun Boyle, email Alysoun.Boyle@uon.edu.au ) or, if an independent person



is preferred, to the Human Research Ethics Officer, Research Services, NIER Precinct, The
University of Newcastle, University Drive, Callaghan NSW 2308, Australia, telephone (02)
4921 6333, email Human-Ethics@newcastle.edu.au.  

 

Survey questions
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1. I am 18 years or over *

Yes

No



 8
2. Please identify every type of dispute resolution you have conducted (click
all that apply to you) *

Adjudication

Arbitration

Assisted negotiation

Collaborative law

Conciliation

Conferencing

Dispute Avoidance Board

Dispute management

Dispute Resolution Adviser

Dispute Review Board

Expert appraisal

Facilitation

Family Dispute Resolution

Mediation

Peace-building

Restorative justice

Other - Write In (Required)  

 *

I am not a dispute resolution practitioner



Thank You!

Thank you for taking this survey. Your response will contribute to, and inform, future mediation
research.  The findings of the survey will be: published on the website http://nmc2019.com.au
by the end of August 2019, and will be included in the researcher's PhD thesis which is
scheduled for completion in 2020.

 10
3. I am an academic *

Yes

No

 11
4. I conduct research into mediation and/or dispute resolution *

Yes

No

 12
5. What would you like mediation researchers to investigate you can provide
as many ideas as you wish)? *

 1

 3
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NMC2019 Online Survey responses 

Question 5: “What would you like mediation researchers to investigate?” 

By Alysoun Boyle 

In May 2019, all registered delegates at the National Mediation Conference 2019 were invited to participate in 
an online survey (‘The Survey’) seeking their suggestions for mediation research.  The University of Newcastle 
Human Research Ethics Committee approved the Survey, as part of the researcher’s much larger PhD project.  As 
agreed at a meeting with the MSB in April 2019, this summary document includes the submitted suggestions for 
mediation research (i.e. Survey Question 5).  Question 5 was designed with a textbox essay format, enabling 
responders to write long answers including their own ideas, without any guidance or suggestions. 

The Survey included a separate tickbox question requesting responders to self-identify their own areas of DR 
practice, according to a list of eighteen practice options, including mediation and Family Dispute Resolution (FDR).  
There was no limit on the number of processes that responders could identify.  The below responses include only 
those from self-identified practising mediators and/or Family Dispute Resolution Practitioners (FDRPs). 

Sample population 

All registered delegates at the conference received an email inviting their participation.  To minimise any 
potential personal influence from the researcher, the email was sent by, and in the name of, the Professional 
Conference Organiser.  The email included information about the Survey, and its purpose, and a direct link to the 
Survey whereby people could choose whether or not to participate.   

The number of practising mediators in Australia has not been ascertained, and it would be quite complex to 
make such an assessment; so it is not possible to know if the 550 conference delegates is a significant proportion of 
the larger mediator (and FDRP) population.  Although the conference represents a unique opportunity for accessing 
a number of practising mediators in Australia, the representativeness of the conference population might be limited 
by some conference characteristics, including: the conference is reasonably costly to attend, including delegate fees, 
travel, and accommodation; conference delegates appear to be from “mainstream” population groups, with limited 
representation from more diverse cultural backgrounds; and the logistics of attending the conference can limit 
attendance by DR practitioners who do not reside in capital cities.   

In addition, online surveys are recognised for having low response rates; and researchers have reported poor 
research participation, in general, by practising mediators.  In part, the Survey included components designed 
specifically to counteract the reported impediments to online survey response rates; hence it sought to ascertain if 
certain design characteristics would result in increased response rates – and to gauge the response rates among 
practising mediators.  Unfortunately, the overall response rate was quite low, confirming other researchers’ findings 
from online surveys; however, a small number of responses to the survey suggest that some practising mediators 
were keen to participate in the Survey despite having no ideas to contribute for future mediation research.  In other 
words, there appeared to be interest in participating in mediation research.  This could be re-examined in future 
research. 

Despite well-entrenched views that nonresponses to online surveys affect, or skew, survey data, recent 
research has been unable to confirm this.  In particular, the recent research found that, if nonresponders were 
representative of the sample population, a nonresponder bias could not be established.  Thus, although a significant 
proportion of conference delegates did not respond to the Survey, they are considered to be representative of the 
sample population (i.e. conference delegates) and no consideration is given to their nonresponses’ potential skewing 
of the Survey data. 

Categorisation of Responses 

Based on the content of the relevant submitted responses to Question 5 of the survey, two core categories 
have been devised: non-FDR (responses whose content appeared not to be relevant to FDR); and FDR (responses 
whose content included either specific reference to FDR, or mentioned issues directly relevant to FDR).  The number 
of the former far out-weighs the number of the latter, in itself an interesting result. 
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Within each of those two categories, sub-categories (listed below) enable further differentiation of the 
responses.  To enable comparison, a single set of sub-categories was devised that would be equally applicable to the 
non-FDR and to the FDR responses.  Based on specific responses, FDR has an additional sub-category, “Children”, 
that does not warrant inclusion in Non-FDR.  Similarly, Non-FDR has an additional category, “ODR”, that does not 
warrant inclusion in FDR. 

Apart from the above comments, this document does not include any analysis or observations about the Survey 
responses to Question 5.  The Survey invitation email included a statement that analysis and observations of survey 
data would be included in the researcher’s PhD thesis.  This document is provided to the MSB on the understanding 
that it will be used to inform that body’s future activities. 

The below-listed suggestions for mediation research are quotes from actual Survey responses.1  Notably one 
survey respondent commented: 

“Really all aspects of DR can benefit from further research.  There are too many topics to cover here.  
A priority would be providing an evidence base to support the claims made by DR practitioners.”2 

 

 

 

A. Non-FDR sub-categories 
i) Process 

a. Specific outcomes 
b. Non-specific outcomes 
c. Specific effectiveness 
d. Non-specific effectiveness 
e. Models/styles 
f. Gender issues 
g. ODR 
h. Standards 
i. Access 
j. Context 

ii) Mediator 
a. Skills/expertise 
b. Accreditation/standards (includes 

training) 
c. Collegiality 

iii) Disputants 
iv) Advisors 

 

B. FDR sub-categories 
i) Process 

a. Specific outcomes 
b. Non-specific outcomes 
c. Specific effectiveness 
d. Non-specific effectiveness 
e. Models/styles 
f. Gender issues 
g. Standards 
h. Access 
i. Context 
j. Children 

ii) FDRPs [= Mediators] 
a. Skills/expertise 
b. Accreditation/standards (includes 

training) 
c. Collegiality 

iii) Parents [= Disputants] 
iv) Advisors 

 

  

                                                             
1 In some responses, minor edits have been made (e.g. correcting spelling errors). 
2 Responder ID# 36. 
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Responses categorised as being relevant to Non-FDR mediation, by sub-category 

Sub-category Responses to Survey Question 5 – Research ideas 

i) Process 

a. Specific outcomes 

• Statistics about successful mediations and following up in coming years 
to see if the agreement "stuck". 

b. Non-specific outcomes • Access and Outcomes 
• Compliance with outcomes 
• Perceptions of outcomes/statistics on outcomes.  
• Success rates and major blockages to successful outcomes 
• Outcomes versus Expectations of the parties.  
• Perceptions as to why mediation failed to reach a solution/outcome.  
• How confidential are outcomes  
• Outcomes (measurement)  
• Measured outcomes of mediation 
• Early utilization of Mediation reduces the negative outcomes that 

happen when resolution is sought through the courts.  
• Factors influencing mediation outcomes  

 

c. Non-specific 
effectiveness 

• Mediation Effectiveness 
• What works well and what doesn't work well in mediation. 

 

d. Specific effectiveness • Balancing perceptions of fairness  

 

e. 
Models/styles/approaches 

• Co-mediation and its strengths  
• Why some mediators don’t like [co mediation] 
• What could be done to encourage non-believers in co mediation to 

participate in it 
• What could be done to mentor new mediators in co-mediation? 
• Whether facilitative mediation or a more interventionist form is quicker 
• In what situations shorter mediation sessions (3 hours) are preferable to 

longer ones  
• How we reconcile the values of facilitative mediation with those of 

traditional justice institutions.  
• I would like some practical [options] that can be used in an upscale way 

for large numbers of similar disputes, e.g. an effective, efficient, 
repeatable process.  

• Explore the gap between training and practice  
• Explore satisfaction levels with judicial mediation  
• Prevalence of different models of mediation in practice  
• Effectiveness of different models of mediation in practice - sustainability 

of agreements, party satisfaction with outcomes, cost benefit analysis  
• Study of models of early intervention by neutral third party dispute 

resolvers in various countries dealing with domestic and gang violence, 
small business conflict etc.  

• The availability and effectiveness of different school peer mediation 
models around the country and particularly their application to bullying.  

• Study of use of different mediation strategies in different contexts/with 
different dispute subjects e.g. pure facilitation, intensive questioning in 
private meeting, single text strategy, shuttle mediation, co-mediation 
etc. 
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• As outcome is such a fickle thing in my line of practice, I would be more 
interested in research regarding the scaffolding of the process, e.g. what 
would be the best preparation for mediation.  

• Most importantly: how could mediation training be shaped to lead it 
beyond the focus of a singular approach basically nation-wide, when in 
reality, mediators will work with many models, etc ... 

• The difference between espoused and actual mediation practice.  
• Unpack peace-making and problem solving practices in Australia.  
• Sustainability of outcomes – what approaches create more sustainable 

outcomes  
• Mediation styles  
• Effectiveness of models and the transitions between them. 
• Research comparing mediator methods such as reflective practice and 

directive practice  
• Research on prevalence of facilitative mediation, dispute resolution and 

of evaluative mediation, dispute resolution and comparing process and 
outcomes of same  

• Differences in mediation models 
• Mediation models presented in the mediator training programs and the 

contribution of such models to the containment of mediation within 
prescriptive mediation parameters such that mediation is an 
unresponsive / non-creative process.  

• Changing modalities of mediation  
• Understanding diversity in practice methods - what works.  

 

f. Gender issues • The impact of gendered workplace practices on the mediation process 
• How to make mediation fair to women when the "neutral" process of 

mediation can replicate the discriminatory practices they experience in 
their workplaces 

• What kind of training needs to be integrated within the current 
mediation courses to ensure that all mediators - men and women - 
understand how gendered practices and inherent discrimination can 
impact on how they prepare for and conduct mediations 

 

g. ODR • I am really interested in the British Columbian Civil Resolution Tribunal 
model of online dispute resolution which combines providing 
information with case management and mediation involving a real live 
mediator. I am interested in the effectiveness (resolution rates) and 
participant satisfaction rates, compared with other forms of ODR such as 
Adieu's Consensus Accelerator. 

• The various forms of ODR and any evidence of effectiveness – for whom, 
when, how and why. 

• It would be helpful to research into working and collaboration with other 
countries in areas such as: ADR and online mediation, Elder mediation 
 

h. Standards • Level of adherence to the model of mediation outlined in the National 
Standards by NMAS accredited mediator sin practice 

• Is there any evidence to suggest that video recording is an effective way 
of providing quality assurance to organizations?  Has anyone researched 
the impact of video recording of sessions with the parties consent? 

 
i. Access (including 
awareness) 

• The timing for intervention and what difference it makes.  
• Community awareness of mediation in various sectors of practice  



A. Boyle Collated survey responses NMC2019 Online Survey, May 2019 5 

• The relationship between use and demand for ADR and the lack of 
access to the legal system.  

• The reasons for continuing levels of domestic violence with particular 
reference to perpetrator motivation, re-education, and access to DR 
programs.  

• Comparison of the impact of mainland eastern states having large 
departmentally-based non-family mediation services with the situation 
in the other three states with their drastically limited resources.  

• The efficacy of using neutral venues as opposed to other options such as 
advocate or counsellor offices and on-site mediations in neighbour and 
building disputes.  

• Public perception of mediation and awareness of the availability of 
services and how this is impacted by media (e.g. forthcoming "Trial By 
Kyle" TV program).  

• Encouraging awareness of mediation in the ordinary business 
community. 

• Is there a non-financial obstacle to accessing a mediator for unlitigated 
dispute[s]? 

 

j. Context • Exploring more thoroughly traditional and contemporary First Nation 
peace making practices.  

• Examine the challenges and benefits of peace-making in First Nation 
communities.  

• How might Australia build the capacity of ADR, facilitative problem 
solving and peacemaking practices into a legal framework particular to 
working effectively with First Nations people?  

• Analysis the commonalities and distinctions between western and First 
Nation ADR and peacemaking. 

• It would be helpful to research into working and collaboration with other 
countries in areas such as: ADR and online mediation, Elder mediation 

• Cultural perspectives  
• Why commercial disputes do not have compulsory mediation prior to 

commencing action in court 
• Effectiveness of lasting outcomes of workplace mediation between staff. 
• Court annexed mediation methods and results compared with private 

and agency mediation results and methods/process 
• Why is it so difficult to obtain outcomes engaging with CALD and ATSI ? 
• Using interpreters in Mediation, the right approach to select and 

manage interpreters. 
• How mediation could be considered part of a continuum of health 

services. i.e. conflict reduction skills can be learned in a mediation 
process. this in turn could reduce the number of psychotherapy sessions 
that are often utilized ongoing especially when there is no resolution. 

• Research into whether there is any link between the ethnic/cultural 
background of a mediator and his or her clientele. That is - do people 
from diverse cultural background feel more comfortable with people 
coming from the same or similar, or even any, ethnic or cultural 
background. 

• Update Kathy Mack's research comparing outcomes in voluntary and 
mandatory mediation 

 

ii) Mediator 

a. Skills/expertise 

• Support for self-determination by mediators  
• Support for human rights by mediators  
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• The difference (if any) between mediators perception of their 
effectiveness and parties perception.  

• Is there a difference in mediation when the parties choose a mediator 
with the subject expertise but still want mediation?  

• Could it be true that a mediator does not need subject expertise where 
the issues are not expert or are relationship issues but could have 
subject expertise when the issue is expert.  

• I think research into key dispute resolution organizations such as 
ombudsmans, and where dispute resolution skillsets could be refined 
and implemented would help a lot.  

• Close analysis of verbal exchanges between mediators and parties to 
illuminate effective and ineffective techniques. 

• There is little evidence-based research on the formal qualifications and 
EQ skills required for effective mediation.  

• Research into the forms of clinical supervision which most effectively 
both support and enhance the capacity of mediators. 

• Whether particular techniques are more/less suited to particular types 
of disputes. 

• Effective strategies for dealing with particularly difficult kinds of disputes 
such as cases of entrapment, feuds, and cases where one party has 
mental health issues.  

• Themes that arise in mediation and how you might prevent disputes  
• What are best "interventions' to prevent disputes  
• How best to use information collected by mediators to build capacity to 

prevent disputes 
• Mediator effectiveness 
• What factors do mediators consider when determining whether a 

mediation was effective in supporting the parties?  
• How important is it to mediators that parties are able to find a 

resolution? [“skill”, as in capacity for this] 
• How important is " not knowing" or "not being influential" to mediators? 

[“skill” as in capacity for this] 
• Do mediators see their own ego as being involved in mediation?  How do 

they address that?  
• What techniques are most effective in regards to assisting positive 

outcomes? 
• What makes a good mediator? 

 

b. 
Accreditation/standards 
(includes training) 

• Whether mediator accreditation makes a difference to perceptions  
• Relevance and importance of professional conduct rules including 

NMAS.  
• The importance of all mediators/dispute resolution practitioners to 

adhere to a credible standard. 

 

c. Collegiality • Do mediators feel like colleagues or a community of professionals? If so 
how can that expand? If not what can they suggest to create ongoing 
development of their professional learning and connections? 

• Are mediators willing to share what they find effective with other 
mediators?  

 

iii) Disputants (includes 
“parties”) 

• Perceptions of processes 
• Do clients feel less stressed about their dispute after mediation?  If 

so, in what way does mediation achieve this? 
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• What attributes of mediators do clients find most helpful? 
• Does age of mediator matter to clients?  If so, why or why not? 
• Is gender of mediator important to clients?  Why? 
• How disputants choose their mediator?  
• What is the most important quality disputants look for in a mediator?  
• Participants' perceptions of the effects of their participation in a 

structured process To what extent is there a parallel, benefits or 
detriments between giving evidence in chief and speaking as a party 
at a mediation?  Does the latter meet the needs usually given when 
the former goes well? 

• Psychological influences and disincentives to resolve disputes 
• I WOULD like some research done on whether parties who settle 

legal proceedings now, in mediation processes, feel any better about 
the settlement than they did in "the old days" when they settled "at 
the door of the Court".  They "should" feel better if mediation is the 
quality process we like to think it is 

• To explore region of the brain that protects, and the ethics of around 
family feeling forced to come up with agreements that may not work 
if brain is not using the cortex or the prefrontal cortex, to reason 
with.  

o Ways of supporting an unregulated (fight/flight or freeze) 
brain to down regulate prior to mediating.  

o Researching type of language that promotes the brain to 
down regulate, prompting peace language.  

o Testing person capacity [to participate in] mediation and the 
need for advocacy to support person through mediation 
process.  

o Mediation preparation, for very unregulated anxious clients: 
visuals of mediation process.  

o Training mediators, in all the above expanding their view of 
conflict in the room strategizing peacemaking language. 

• Key factors involved in selection of the mediator for your dispute.3 
• Perceptions of mediation pre- and post- participation by parties. 
• Extent of party self-determination in mediation. 
• Feedback from mediation parties 
• The extent to which the disposition of the disputants affects the 

interventions and effectiveness of the mediator, by comparison with 
the type of dispute or its perceived "ripeness". 

• Qualitative research on participants' understanding and satisfaction 
in relation to mediation and dispute resolution 

• How to promote mediation readiness?  
• The importance of financial literacy /equality before a 

mediation/dispute resolution commences 
• Decision making – how does “positive psychology” affect it 
• Emotional Coaching Techniques for high conflict clients. 
 

iv) Advisors • The reasons for lawyer reluctance to embrace facilitative mediation.  
• The reasons for lawyers' enthusiasm to transform mediation into a rules 

based process.  
• The effectiveness of having legal representation at a mediation (does it 

hinder or help) 
• The role of legal advisers in mediation. 

                                                             
3 This suggestion could equally be categorised under “Advisors”; it is widely reported and well-known that legal advisors will 
often select the mediator on behalf of their clients.  
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• Legally assisted mediation, what role the lawyer can play in the 
discussion. 

• Lawyers' influences in mediation practice 

 

General statistics/data • Hours of mediation undertaken [by mediators] each month  
• Cost of mediation v other processes  
• I would NOT want research which is based on "statistics" as in my 

experience (a) the numbers are too small to mean anything, and (b) 
statistics never capture quality information anyway.  

• The costs of mediation -v- the costs of [court] proceedings.  
• Measuring the financial and/or time benefits of participating in 

mediation in commercial disputes (leases or business to business 
contracts)  

• Creating a regional map of (a) frequency of mediation, and (b) issues in a 
mediation in commercial disputes 

• Cost effectiveness of mediation.  
 

Philosophy, values, ethics • The philosophy (as opposed to the psychology) of interests, values and 
"principles" i.e. the way people think about them and the common 
logical faults.  

• What are philosophical/theoretical underpinnings of 
mediation/mediators and how do they shape practice. 

• Deeper understanding of ethical frameworks to inform practice in a real 
way.  

• Challenges for ethical and effective practice and ways to manage them. 
 

 

Non-mediation processes 

• How to legitim[ise] Conciliation as an ADR process 
• The effect of use of conciliation in cases where there is an enormous imbalance of power and effective 

inability to access justice (e.g. Fair Work, AHRC and similar jurisdictions where one party is typically 
government or a corporation and the other an individual).  

• Multiple party conciliation outcomes. 
• The lack of responsible and qualified people conducting restorative justice and what it means to be qualified. 
• I am more interested in understanding how interests based approaches in organisations and in our political 

structure can support more sustainable, long term outcomes. 
• How conflict coaching affects participation in mediation (does it assist)  
• Conflict coaching - should this be a part of all mediation processes?  
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Responses categorised as being specifically focussed on FDR mediation, by sub-category 

Sub-category Responses to Survey Question 5 – Research ideas 

i) FDR (= Process) 

a. Specific outcomes 

• The improvement, if any, of parties' ability to resolve conflict post 
mediation. 

• Whether parties would recommend mediation to others in similar 
disputes.  

• Benefits of short and longer time agreements or parenting plans 
including umbrella agreements 

• Client satisfaction with FDR 
• How the parenting relationship works after FDR? 

 
b. Non-specific outcomes • What happens post FDR?  

 

c. Non-specific 
effectiveness 

 

d. Specific effectiveness  

 

e. 
Models/styles/approaches 

• There is still very basic knowledge missing about how effective different 
styles of FDR are. For example, how effective are shuttle mediation 
sessions / telephone sessions, compared to face to face FDR? 

• Effectiveness of shuttle mediation v face-to-face mediation  
• Safety, screening and assessment process.  
• Who is more facilitative, transformative etc 
• Impact on clients, post FDR, of decisions to use shuttle or same room 

mediation 
• The best approach to manage and mitigate risk in the FDR processes. 
• My particular interest is in family mediation. I would like to know more 

about the longitudinal effects for children and families on having been 
through a more facilitated process (FDR) rather than just litigation or 
lawyer-assisted negotiation.  

• I am also interested in how we can embed more therapeutic approaches 
into FDR more generally 

 

f. Gender issues • The differential impact on women of family law mediation practices 
when domestic violence is a feature of the marital home. 

• Economic recovery of women post separation compared to men.  
• Gender differences in FDR 
• Power differential in FDR around family violence  

 

h. Standards  

i. Access (including 
awareness) 

 

j. Context • How can mediation be effective/empowering for victims of FV/DV  
• Ongoing family law reforms and their impact on sector of Family Dispute 

Resolution. 
• Family violence - Who is our work affecting and are we helping?  
• Community perceptions of equal shared parental responsibility vs equal 

time  
• We want to developing family dispute resolution in [our country]. Your 

benefits and experiences must [help/inform] us 
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K. Children • In family law especially, the extent to which mediated agreements about 
children survive over different periods post mediation.  

• How effective is child inclusive FDR  
• Impacts of father's rights groups on FDR arrangements for children 

including the implementation of 'equal shared' parental responsibility  
• Proportion of pre-separation care arrangements for children by each 

parent to post -separation care arrangements  
• Longitudinal study of 50/50 arrangements - particularly when beginning 

in early childhood on children's mental health and general well-being.  
• I would like more research into including children in the preparation for 

mediation. For example could mediators meet with the children from a 
relationship prior to the mediation to help children understand the 
process and what general results could be obtained. e.g. “Mum and Dad 
are coming to talk about how they can work together as your parents.” I 
believe that this would enable children to feel more empowered as they 
would be aware of the process their parents are undertaking and 
although specific results could not be guaranteed, this may reduce 
anxiety in the child. 

• The views of the children and how they impact on parental decision 
making. 

• Impact on children (involvement in FDR) and age [? How does children’s 
involvement in FDR affect them; does a child’s age change the affects?] 

• Involving the child more 
• The impact on children 
• Family conferencing including teenage kids.  
• Child focused mediation.  
• The impact on child focused outcomes by including Property and 

Parenting Matters at FRC's. 
 

ii) FDRP (= Mediator) 

a. Skills/expertise 

• Correlation between successful property mediations and mediator 
qualifications and experience 

• Correlation between successful parenting disputes and mediator 
qualifications and experience. 

• How prepared are mediators to mediate property disputes  
• Successful strategies in FDR 
• I would like to see some more research which investigates how 

emotion and dynamics of power are managed and responded to by 
FDRPs. 

• How to manage high conflict in the room? 
 

b. 
Accreditation/standards 
(includes training) 

• What level of accreditation should property mediators have? 

c. Collegiality  

iii) Disputants (= Parents; 
includes “parties”) 

• What does it take to 'ripen' parents (to prepare them) to reach 
agreement in Family Dispute Resolution? 

• Parties' views of why mediation was successful or unsuccessful.  
• Parties' views on what makes a good mediator.  
• What was helpful to clients and what was unhelpful 
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iv) Advisors • The extent to which mediated property agreements are formalised in 
essentially the same terms as the mediated agreement or whether 
conflict re-ignites at the point when parties seek formalisation of their 
agreements via lawyers.  

• Efficacy with positional lawyers 
• How to stop lawyers jumping to positional bargaining, avoiding 

exploration phase with parties together, and generally advocating and 
representing.  They find any excuse to move to shuttle! 
 

General statistics/data • Savings generated since implementation of 'mandatory' FDR and why 
this has not translated into greater recognition of remuneration for 
mediators/FDRPs  

• General longevity of FDRPs in profession and ways to retain FDRPs. 
• S601 certificates – use nationally [it seems this response relates to data 

on the use of S601 certificates in different States/Territories; perhaps 
general rates of use, and under which circumstances they tend to be 
used more/less]. 
 

Philosophy, values, ethics • Positiveness in dispute resolution, positive supervision/reflective 
practice and ethical decision making.  
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REPORT OF THE 
ABA SECTION OF DISPUTE RESOLUTION 

TASK FORCE ON RESEARCH ON MEDIATOR TECHNIQUES 
 

Executive Summary  

Whether expressly or implicitly, mediation programs, trainers, and practitioners make assertions about 
which mediator actions and approaches are “best,” often based on untested assumptions and beliefs. 
The Task Force on Research on Mediation Techniques (hereinafter “Task Force”) was formed following  
substantive panels and informal discussions over several years at the ABA Dispute Resolution Section 
Conference that led to a sense that the mediation field would benefit from an empirically derived  
understanding of the effects of mediators’ actions. The Task Force was created to learn what existing 
empirical evidence tells us about which mediator actions enhance mediation outcomes and which have 
detrimental effects and to disseminate that information to the field, with the ultimate goals of fostering 
additional empirical research and enhancing mediation quality. The members of the Task Force include 
mediators, researchers, law professors, program administrators, and other professionals with a range of 
experience and expertise.  

A. Methodology and Overview of the Studies Reviewed 

The Task Force cast a wide net to identify studies involving any non-binding process in which a third 
party helped disputants try to resolve any type of conflict. To be considered relevant for this inquiry, the 
studies had to contain empirical data examining the effects of one or more mediator actions or 
approaches on one or more mediation outcomes. The members of the Task Force identified studies, 
determined if they were relevant and had sufficient findings to include, and then read and recorded 
pertinent information on the final set of studies. (See infra Section II.)   

Forty-seven studies, thirty-nine involving only mediation and eight involving another process in addition 
to or instead of mediation, were included in the Task Force’s review. The studies covered a range of 
dispute types, including general civil, domestic relations, labor-management, and community mediation 
as well as other disputes. A majority of the studies involved court-connected mediation and a single 
mediator, but there was substantial variation in these and other aspects of the mediation context and 
mediator characteristics across the studies. (See infra Section III.) In addition to these differences, the 
studies also differed in whether they examined specific mediator actions or mediator approaches 
comprised of multiple actions; how those actions or approaches, as well as outcomes, were defined and 
measured; and the data sources and research methodology used. This variation contributed to 
differences in findings across the studies and made “apples to apples” comparisons challenging, making 
it difficult to draw broad conclusions about the effects of mediator actions. (See infra Section IV.) 

B. Mediator Actions and Mediation Outcomes Examined 

The Task Force conceptually organized the wide range of mediator actions and styles examined in the 
studies into the following seven categories: (1) pressing or directive actions or approaches; (2) offering 
recommendations, suggestions, evaluations, or opinions; (3) eliciting disputants’ suggestions or 
solutions; (4) addressing disputants’ emotions, relationships, or hostility; (5) working to build rapport 
and trust, expressing empathy, structuring the agenda, or other “process” styles and actions; (6) using 
pre-mediation caucuses; and (7) using caucuses during mediation. The Task Force grouped the 
mediation outcomes examined in the studies into the following three categories: (1) settlement and 
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related outcomes, including joint goal achievement, personalization of the mediated agreement, 
reaching a subsequent consent order, or filing post-mediation motions or actions; (2) disputants’ 
relationships or ability to work together and their perceptions of the mediator, the mediation process, 
or the outcome; and (3) attorneys’ perceptions of mediation. (See infra Tables V.H.1 to V.H.3.) The Task 
Force examined the empirical findings regarding the effects of each category of mediator actions on 
each set of mediation outcomes, to the extent permitted by the available data, and reports the findings 
separately for each of these mediator action-mediation outcome pairs.  

 
C. Empirical Findings Regarding the Effects of Mediator Actions on Mediation Outcomes 

The Task Force’s review of the studies found that none of the categories of mediator actions has clear, 
uniform effects across the studies – that is, none consistently has negative effects, positive effects, or no 
effects -- on any of the three sets of mediation outcomes. (See infra Section V for the detailed findings.)  
For a majority of the mediator action-mediation outcome pairs, as many or more studies reported 
mediator actions had no effect on outcomes as reported the actions had an effect (either positive or 
negative). In addition, for a minority of the action-outcome pairs, even when most studies found a 
particular action had positive effects or no effects, at least two studies found the action had negative 
effects. For the action-outcome pairs where these patterns of findings occur, we cannot conclude with 
confidence that a mediator action will have a positive (or negative) effect on mediation outcomes, only 
that the action can have a positive (or negative) effect and, in some instances, could have an effect in 
the direction opposite that of the majority of the studies.  

A summary of the research findings for each category of mediator actions and each set of mediation 
outcomes follows, ending with overall conclusions about which mediator actions, on balance, appear to 
have a greater potential for positive (or negative) effects on mediation outcomes.  

Pressing or Directive Actions. Mediator styles or specific actions considered pressing or directive 
generally either increased settlement or had no effect, but in some studies these actions were 
associated with reduced settlement, lower joint goal achievement, and more post-mediation adversarial 
motions being filed. Virtually all studies found mediator pressure on or criticism of disputants either had 
no effect on disputants’ perceptions and relationships or was associated with more negative views of 
the mediator, the mediation process, the outcome, and their ability to work with the other disputant. 
Thus, pressing or directive actions have the potential to increase settlement, but they also have the 
potential for negative effects on settlement and related outcomes, and especially on disputants’ 
perceptions and relationships. 

Offering Recommendations, Suggestions, Evaluations, or Opinions. Recommending or proposing a 
particular settlement, suggesting possible options or solutions, or offering some form of case evaluation 
or other views about the dispute or its resolution generally either increased or had no effect on 
settlement. These actions were not related to the personalization of mediated agreements, whether a 
consent order was reached, or whether post-mediation enforcement actions or adversarial motions 
were filed. Recommending a particular settlement, suggesting settlement options, or offering 
evaluations or opinions had mixed effects on disputants’ relationships and perceptions of mediation – 
positive, negative, and no effect. With regard to attorneys’ perceptions of mediation, these actions 
generally either had no effect or were associated with more favorable views, with the latter seen 
especially in Early Neutral Evaluation. Thus, this set of actions has the potential for positive effects on 
settlement and on attorneys’ perceptions of mediation, but has the potential for both negative and 
positive effects on disputants’ relationships and perceptions of mediation. 
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Eliciting Disputants’ Suggestions or Solutions. Eliciting disputants’ suggestions or solutions generally 
increased settlement. These actions also were related to disputants’ higher joint goal achievement, 
reaching a consent order, and being less likely to file a post-mediation enforcement action, but were not 
related to the personalization of mediated agreements or the filing of post-mediation adversarial 
motions. Eliciting disputants’ suggestions or solutions either had no effect on disputants’ perceptions 
and relationships or was associated with more favorable views of the mediator, the mediation process, 
the outcome, and their ability to work with the other disputant. Thus, eliciting disputants’ suggestions or 
solutions has the potential to increase settlement and to enhance disputants’ perceptions and 
relationships, with no reported negative effects. 

Addressing Disputants’ Emotions, Relationships, or Hostility. Giving more attention to disputants’ 
emotions, relationships, or sources of conflict generally either increased or had no effect on settlement, 
and either reduced or did not affect post-mediation court actions. These mediator actions either had no 
effect on disputants’ perceptions and relationships or were associated with more favorable views of the 
mediator, the mediation process, the outcome, and their ability to work with the other disputant. Trying 
to reduce emotional tensions or control hostility had mixed effects on settlement – positive, negative, 
and no effect; these actions were not examined in relation to disputants’ perceptions. Thus, giving more 
attention to disputants’ emotions or relationships has the potential to increase settlement and to 
enhance disputants’ relationships and perceptions, but also has the potential to reduce settlement. 
Addressing disputants’ hostility has both the potential to increase and to reduce settlement.  

Working to Build Rapport and Trust, Expressing Empathy, Structuring the Agenda, or Other “Process” 
Actions. Working to build rapport and trust with and between the disputants, expressing empathy, 
praising the disputants, or structuring the issues and agenda generally either increased settlement or 
had no effect on settlement. Other process-focused actions and approaches, such as summarizing or 
reframing or using a facilitative or non-directive style, had mixed effects on settlement – positive, 
negative, and no effect. These various mediator actions generally either had no effect on disputants’ 
perceptions and relationships or were associated with improved relationships and more favorable 
perceptions of the mediator, the mediation process, and the outcome. Thus, working to build trust, 
expressing empathy or praise, and structuring the agenda have the potential to increase settlement and 
to enhance disputants’ relationships and perceptions. Other “process” actions have the potential for 
positive effects on disputants’ perceptions and settlement, but they also have the potential to reduce 
settlement.  
 
Using Pre-Mediation Caucuses. The effects of pre-mediation caucuses depended on their purpose. 
When used to establish trust and build a relationship with the parties, pre-mediation caucuses increased 
settlement and reduced disputants’ post-mediation conflict. But when used to get the parties to accept 
settlement proposals, pre-mediation caucuses either had a negative effect or had no effect on 
settlement and post-mediation conflict. Thus, pre-mediation caucuses with a trust focus have the 
potential for positive effects, and those with a substantive focus have the potential for negative effects.  
 
Using Caucuses During Mediation. Using caucuses during mediation generally increased settlement in 
labor-management disputes, but had no effect on settlement in other types of disputes, regardless of 
whether the goal was to establish trust or discuss settlement proposals. Caucusing also was not related 
to disputants’ joint goal achievement, the personalization of mediated agreements, or whether 
disputants reached a consent order or filed post-mediation adversarial motions; but disputants who 
spent more time in caucus were more likely to return to court to file an enforcement action. Caucusing 
generally either had no effect or had a negative effect on disputants’ perceptions and post-mediation 
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conflict. Thus, caucuses during mediation appear to have the potential to increase settlement in the 
labor-management context, and have the potential for negative effects on disputants’ relationships and 
perceptions.  

Overall Conclusions. Looking at the relative potential for positive versus negative effects, while bearing 
in mind the substantial likelihood of no effects, the following mediator actions appear to have a greater 
potential for positive effects than negative effects on both settlement and related outcomes and 
disputants’ relationships and perceptions of mediation: (1) eliciting disputants’ suggestions or solutions; 
(2) giving more attention to disputants’ emotions, relationship, and sources of conflict; (3) working to 
build trust and rapport, expressing empathy or praising the disputants, and structuring the agenda; and 
(4) using pre-mediation caucuses focused on establishing trust. Some of these actions, however, have 
been examined in a relatively small number of studies and in only a subset of dispute types, primarily 
divorce, limited jurisdiction, community, and labor disputes.  

The potential effects of other mediator actions appear more mixed. Recommending a particular 
settlement, suggesting settlement options, and offering evaluations or opinions have the potential for 
positive effects on settlement and on attorneys’ perceptions of mediation, but have the potential for 
negative as well as positive effects on disputants’ relationships and perceptions of mediation. Both 
caucusing during mediation and pressing or directive actions have the potential to increase settlement 
and related outcomes, especially in labor-management disputes; but pressing actions also have the 
potential for negative effects on settlement, and both sets of actions have the potential for negative 
effects on disputants’ perceptions and relationships. 

D. Next Steps and Recommendations 
 
The Task Force Report’s systematic compilation and analysis of the existing empirical research shows 
that none of the categories of mediator actions has consistent effects on any of the three sets of 
mediation outcomes and that a substantial proportion of studies report no effects. Accordingly, the 
research does not provide clear guidance about which mediator actions will enhance mediation 
outcomes and which will have detrimental effects. This variation in findings across studies demonstrates 
that drawing conclusions about the effectiveness of mediator actions based on the findings of a single 
study could lead to recommendations not supported by the overall pattern of research findings and 
suggests the need for caution in the use of broad statements that “the research shows” that any 
particular mediator action constitutes “best practice.” 
 
To further the development of a reliable empirical understanding of the effects of mediator actions as 
well as the creation of links between researchers and the broader mediation community, the Task Force 
proposes a number of steps, along with specific recommendations to guide their implementation, some 
to be carried out by a working group of the ABA Dispute Resolution Section and others by a university 
consortium of mediation researchers. (See infra Section VI.)   
 
Proposed Next Steps. Some of the proposed steps involve the dissemination of this Report and further 
work with existing studies. An accessible repository needs to be created for the studies reviewed in the 
Report, and researchers need to be made aware of its existence and encouraged to add new empirical 
studies of the effects of mediator actions in order to continue to grow the knowledge base. The 
possibility of establishing an additional repository for the database of study findings created by the Task 
Force needs to be explored. Additionally, a more nuanced analysis of the studies reviewed in the Report 
needs to be undertaken to uncover which dispute, context, and methodological factors alter the effects 
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of mediators’ actions and account for different findings. This could permit more refined conclusions 
about the effects of mediator actions in different circumstances and provide guidance for future 
research. Expanding this examination to a broader set of existing studies with potentially relevant 
findings, in mediation and other fields, also could inform our understanding of mediator actions and the 
design of future research. 
 
Other proposed steps address future research needs. Developing common terminology, definitions, and 
measures for mediator actions and mediation outcomes would provide more uniformity and consistency 
across studies and create a broader set of studies whose findings could more meaningfully be compared 
and aggregated. In conjunction with these efforts, a research program needs to be developed to test the 
reliability and validity of mediator action and mediation outcome measures so that future studies will 
produce more rigorous and meaningful findings. Using the insights gained from these actions, future 
research needs to examine the mediator action-mediation outcome pairs that have received little 
empirical attention to date.   
 
The Task Force also proposes developing and expanding links between researchers and mediation 
trainers, practitioners, and program administrators to create on-going collaboration and exchange of 
questions and findings. This includes encouraging greater mediator involvement in research; 
disseminating the findings of the additional analyses of existing research and the new empirical work 
described above; and developing mechanisms to incorporate those findings into mediation practice, 
such as through guides for mediator training, performance assessments, quality standards, and feedback 
mechanisms.   
 
Recommendations. The Task Force recommends that two bodies be established to oversee and 
implement the above proposed next steps, each with different tasks but consulting and collaborating 
with the other. One body would be comprised of relevant experts in mediation research and practice 
appointed by and operating under the auspices of the ABA Section of Dispute Resolution. The other 
body would be comprised of mediation researchers at a small consortium of universities who would be 
jointly responsible for implementing the proposed actions that are beyond the scope of the ABA group 
and for providing reports to that group.  
 
Recommendations for the ABA Section of Dispute Resolution’s appointed group include:  
 

 Find additional mechanisms for disseminating the Report 

 Oversee the creation of a repository for the studies reviewed by the Task Force, possibly in 
collaboration with the university consortium 

 Oversee the development of research guidelines designed to address the concerns of mediation 
practitioners, administrators, and users about participating in research, and work to encourage 
their cooperation with researchers and facilitation of access to mediation 

 Oversee the development of a future research agenda and the broad outlines of the research 
questions to be examined by the university research consortium 

 Work to strengthen the links between researchers and mediators, mediation trainers, and 
program administrators, and to develop mechanisms to disseminate future empirical research 
findings about the effectiveness of mediator actions to these groups 
 

  



6 
 

Recommendations for researchers in the consortium of universities include: 
 

 Work with the ABA to create a repository for the studies reviewed by the Task Force, and 
develop ways to make researchers aware of its existence and encourage them to contribute 
future studies to it; and explore the possibility of establishing an additional repository for the 
database of study findings created by the Task Force  

 Support and/or undertake further detailed examination and analysis of the studies reviewed in 
the present Task Force Report, as well as other existing relevant research in mediation and other 
fields 

 Work with the mediation community to explain research needs; to develop research protocols 
and guidelines to address consent, confidentiality, and other concerns; to increase cooperation 
with and involvement in research; and to disseminate future research findings 

 Support and/or undertake the development of more uniform definitions and measurements of 
mediator actions and mediation outcomes, as well as the research needed to improve the 
reliability and validity of the measures and methodologies used so that future studies will 
produce more rigorous and meaningful findings 

 Support and/or undertake future research to address the identified gaps and unanswered 
questions raised in this Report in order to expand our knowledge to a broader set of mediator 
actions and mediation outcomes  

 

E. Conclusion 

The Task Force believes it is critically important for the ABA Dispute Resolution Section to establish a 
working group, as well as to encourage the creation of a university consortium of mediation researchers, 
to collaboratively oversee and undertake future comprehensive efforts to deepen our empirical 
understanding of the effects of mediator actions. The Task Force believes the proposed future steps are 
essential for the field of mediation to be able to develop a body of empirically derived knowledge about 
which mediator actions and approaches enhance mediation outcomes, and to use that knowledge to 
improve mediation practice. 
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REPORT OF THE 
ABA SECTION OF DISPUTE RESOLUTION 

TASK FORCE ON RESEARCH ON MEDIATOR TECHNIQUES 
 
I. Introduction 

The Task Force on Research on Mediation Techniques (hereinafter “Task Force”) was formed to identify, 
assess, and distill the findings of empirical research on the effectiveness of mediator techniques. The 
ultimate goals of the Task Force are to enhance mediation quality and move the mediation profession 
forward by leading an intellectually rigorous effort to learn which mediator approaches empirical 
research shows to have what effects, disseminate that information to mediators, mediation trainers, 
and program administrators, and encourage additional research to address the gaps in our present 
knowledge.     

The use of mediation to resolve disputes has been institutionalized as a part of civil litigation in many 
parts of the world. Whether expressly or implicitly, mediation programs and practitioners the world over 
make assertions about quality in mediation. Mediation trainers teach “best practices” and coach 
trainees during role playing exercises as to how they could have done things better. In addition, some 
mediation programs and organizations have developed instruments for observing and assessing the 
performance of mediation trainees or practicing mediators in real disputes.  

A rigorous and intellectually honest approach to understanding “how to mediate well” must, though, be 
based on empirically verifiable information on mediator behaviors and tactics rather than on untested 
assumptions or dogmatic beliefs about “what makes good mediation.” Mediation trainers ought to 
ground their teaching in empirically derived knowledge. To do this, the field of mediation needs to adopt 
an evidence-based approach and develop a body of knowledge with regard to which mediator actions 
and approaches enhance mediation outcomes.   

Much of the empirical research on mediation has followed a “black box” approach, skipping over what 
happens during the mediation process itself and looking only at mediation outcomes (e.g., settlement 
rates, participants’ assessments) or at the impact of referral or case characteristics on outcomes. A few 
researchers have studied what mediators do during the session and what effect it has on mediation 
outcomes, but the findings have not been systematically compiled. In recent years, an informal group of 
researchers, practitioners, program administrators, and other professionals formed to discuss what this 
empirical research tells us about what mediators ought to be doing to accomplish the goals of the 
participants. This collaboration began when Gary Weiner, Chair of the Task Force, organized a mediation 
research panel at the 2011 ABA Dispute Resolution Section annual conference. This was followed at the 
2012 conference by a two-session “mini-conference” on mediation research. There was a strong sense 
among the panelists and participants that the time had come for an enduring mechanism for sharing 
and fostering empirical research on mediators.  

The work of the present Task Force in part builds on and extends the earlier work of the ABA Section of 
Dispute Resolution Task Force on Improving Mediation Quality. The Final Report of the Mediation 
Quality Task Force provides several examples of areas in mediation practice that could be informed by 
research findings. For instance, lawyers and mediators overwhelmingly endorsed pre-mediation 
preparation and discussions about the case and the mediation process as important for quality 
mediation, but disagreed about how that should be done. Similarly, a majority of mediation users 
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thought that the mediator’s analysis of the case was helpful, but expressed a range of views as to which 
analytical techniques would be appropriate (and presumably effective) under what circumstances. 

The Task Force was assigned two broad goals: (1) identifying, assessing, distilling, and disseminating the 
findings of existing empirical research on the effectiveness of mediator techniques and (2) laying the 
groundwork for future empirical research to address unanswered questions and developing on-going 
links between researchers and practitioners so that future research findings can be incorporated into 
mediation practice. 

The members of the Task Force include mediators, researchers, law professors, program administrators, 
and other professionals with a range of experience and expertise. Many members of the Task Force 
have conducted empirical research on mediation or have used empirical research findings in their 
practice and writing. 

II. Methodology 

A. Establishing the Scope of Inquiry  

As the first step, Task Force members decided on a set of criteria for what would constitute “empirical 
studies that examine the effect of mediator actions on mediation outcomes.” 

First, recognizing the limited number of such empirical studies and wanting to cast as wide a net as 
possible, the Task Force broadened its scope to include studies of any non-binding process in which a 
third party helped disputants try to resolve a conflict. Thus, empirical studies of not only mediation but 
also judicial settlement conferences, Early Neutral Evaluation, and med-arb were included if the process 
involved an effort to facilitate settlement (i.e., was not focused solely on deciding or evaluating the 
case). Studies of arbitration or any process in which the third party made a decision for the parties or 
reported a “decision” to the court were not included. Similarly, studies of bilateral negotiations without 
assistance from a third-party neutral were not included. In addition, the Task Force decided to include 
studies conducted in any setting, whether in situ or simulated, and included all studies regardless of the 
year in which they were conducted. 

Second, the article or report had to contain empirical data. Thus, purely theoretical writings or articles 
solely expressing opinions about what mediator behaviors produce good or bad outcomes or about 
what mediators should or should not do were not included. Our inquiry was limited to research findings 
reported in English. 

Third, the empirical data had to examine the effect of mediator actions on mediation outcomes. Thus, 
studies that merely reported mediators’ actions or mediation outcomes, without examining the 
relationship between the two, were not included. The Task Force decided to frame “mediator actions” 
as broadly as possible, to include anything the mediator did, either at the level of specific actions or a 
more general style or approach, and to cover all points in the mediation process, from pre-mediation 
work with the parties to post-session follow-up. Similarly, the Task Force chose to look broadly at any 
and all mediation outcomes, including whether an agreement was reached, the nature of the 
agreement, parties’ and attorneys’ perceptions of the process and the mediator, and improvement in 
parties’ understanding and communication. 

The Task Force decided not to examine empirical research in related fields that might have potential 
applicability to mediation (e.g., behavioral economics, neuroscience, social psychology). Although these 
bodies of knowledge might be able to shed light on the effects of mediator actions and might inform 
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hypotheses that could be tested in actual or simulated mediations in the future, Task Force members 
decided this was beyond the scope of the current inquiry. 

B. Identifying Relevant Studies and Recording Empirical Findings and Other Pertinent 
Information  

The next step was to identify empirical studies that potentially met the above criteria. Ninety-one 
articles and research reports were identified by Task Force members. Each of these articles was read by 
one or more members of the Task Force to determine whether it met the established criteria for 
inclusion. If one member thought a given article did not meet the criteria, a second member also read 
the article. An article was excluded only after two members agreed it did not meet the established 
criteria. This process resulted in fifty-one articles and research reports that were deemed broadly 
relevant to the Task Force’s inquiry, forty-seven of which ultimately were determined to have sufficient 
findings regarding the action-outcome link to be included. (See Appendix A for a list the articles that 
formed the basis of this report.) Some studies contained only one or two findings regarding the effect of 
mediator actions on mediation outcomes, while others involved more extensive findings. 

Concurrently, a template was developed so that a consistent set of pertinent information about each 
study would be obtained and entered in an electronic format to create a usable database of the 
research findings. The reported effects (or lack of effects) of the mediator actions on mediation 
outcomes, as well as details of how those actions and outcomes were measured, were recorded. The 
effects of any contextual factors on the action-outcome link (e.g., the characteristics of the disputes, 
programs or mediators) were also indicated. In addition, details about the mediation context and the 
research methodology were recorded, and any methodological issues that might affect the quality of the 
data or the interpretation of the findings were noted. (See Appendix B for the template.) 

Members of the Task Force each read several studies and recorded the information as described above. 
Several members of the Task Force then used that information to identify patterns in the observed 
effects of mediator actions across the studies and gaps in the empirical knowledge regarding the 
relationship between mediator actions and mediation outcomes.  

III. Descriptive Overview of the Studies Reviewed 

Thirty-nine of the forty-seven studies used to form this report involved only the mediation process. Five 
studies examined both mediation and another process, but did not report the action-outcome effects 
separately for each process. Of these five studies, three (all of which used the same dataset) involved 
mediation and mediation-arbitration (med-arb) with the same person serving as mediator and 
arbitrator; one involved mediation and non-judicial settlement conferences; and another involved 
mediation and facilitation. In addition, three studies examined only processes other than mediation: one 
examined Early Neutral Evaluation (ENE) and two examined judicial settlement conferences. In all forty-
seven studies, the dispute resolution process took place in person rather than by telephone or online. 
 
The studies covered a range of dispute types. Thirteen studies involved general civil cases and three 
involved cases in small claims or other limited civil jurisdiction courts. Eight studies involved domestic 
relations cases. Four studies involved community mediation, which included small claims and family 
disputes as well as minor criminal disputes in some of the settings. Three studies involved employment 
disputes, one study involved medical malpractice cases, and one study involved construction disputes. 
Seven studies involved collective bargaining of labor-management issues in the private or public sector. 
One study involved international disputes, and one study involved mediators who handled a wide range 
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of disputes. Five studies were simulations of a variety of dispute types, including collective bargaining, 
disputes between college students, and negotiating a sales contract.  

The research involved different mediation contexts. Most involved court-connected mediation or court 
referral to mediation of at least some cases. Several studies involved private mediation, and several 
others did not clearly specify whether the mediations were private or court-connected. One study 
involved EEOC mediation. Most of the studies (excluding those involving collective bargaining and 
simulated disputes) examined the resolution of formally filed complaints or filed court cases. Several 
studies included both filed court cases and disputes that were not filed (e.g., in community mediation 
settings that involved both court referrals and walk-ins), and several studies did not specify whether the 
disputes were formally filed complaints or lawsuits.  

The majority of studies involved a single neutral. One study involved co-mediation, and several studies 
involved a combination of single mediators and co-mediator pairs. Several studies did not specify the 
number of mediators. Most studies involved mediators who were: (a) non-lawyers and lawyers; (b) 
lawyers and former judges; or (c) only lawyers. A few studies involved only non-lawyer mediators. A 
sizeable number of studies, however, did not explicitly state whether the mediators were lawyers, 
judges, or non-lawyers. Among the studies involving court-connected dispute resolution, some involved 
staff neutrals, some involved roster or panel neutrals, and some involved both of these types of 
neutrals. Some studies involved only paid neutrals, while others involved only volunteers, and still 
others included both paid and pro bono mediators. A sizeable number of studies did not specify the 
neutrals’ relationship to the court or their pay status.  

Some studies examined mediator styles, strategies, or approaches comprised of a number of actions, 
while other studies examined one or more specific mediator actions. We organized the mediator actions 
and styles examined into seven categories: (1) pressing or directive styles and actions; (2) offering 
recommendations, suggestions, evaluations, or opinions; (3) eliciting disputants’ suggestions or 
solutions; (4) addressing disputants’ emotions, relationships, or hostility; (5) working to build rapport 
and trust, expressing empathy, structuring the agenda, or other “process” styles and actions; (6) using 
pre-mediation caucuses; and (7) using caucuses during mediation. In categorizing the mediator styles 
and actions and reporting the research findings, we used the underlying actions that made up each style 
rather than relying on the labels the researchers assigned to the styles. The specific details of the styles 
and actions examined in each category are reported in Section V. (For a listing of which studies 
examined mediator styles and actions in each of these categories, see infra Tables V.H.1 to V.H.3.)  

The vast majority of studies examined whether the dispute was resolved, though how “settlement” was 
measured varied across studies by when the resolution was reached (e.g., at the end of the session or 
including later settlements); by how partial agreements were treated (e.g., whether they were 
considered resolved or not resolved); and by whether measures other than reaching an agreement were 
used (e.g., disputants’ assessments of the agreement). In addition to whether an agreement was 
reached, several studies looked at the nature of the outcome (e.g., the extent to which the agreement 
achieved the parties’ goals), and a few examined the durability or finality of the resolution (e.g., 
compliance with terms, development of new problems, or subsequent court actions).  
 
Fewer than half of the studies assessed disputants’ perceptions of the mediator, the mediation process, 
or the outcome. These included, for example, whether disputants thought the process was fair, the 
mediator understood the issues, they had sufficient chance to present their case, they were satisfied 
with the settlement, etc. Several studies looked at whether disputants’ understanding had changed 
(e.g., their understanding of their own needs or the other’s views), and several studies looked at 
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whether disputants’ ability to talk to or work with the other party had changed. Only a few studies 
examined attorneys’ assessments of the process, the mediator, or the outcome. The specific details of 
the outcomes examined are reported in Section V. (For a listing of which studies examined settlement, 
disputants’ perceptions, and attorneys’ perceptions, see infra Tables V.H.1 to V.H.3.) 
 

IV. Difficulties Drawing Causal Inferences about the Effects of Mediator Actions 
on Mediation Outcomes 
 
In order to infer that a particular mediator action caused a particular mediation outcome, several things 
need to be shown. First, the study needs to demonstrate that the outcome is more likely (or less likely) 
to occur when the mediator engages in the action under study than when she does not. (If, for example, 
there is no increase or decrease in settlements when the mediator evaluates the case, there is no causal 
relationship between the action of evaluation and the outcome of settlement.) Second, to infer that the 
action caused the outcome rather than the reverse, the action needs to precede the outcome in time. 
(Mediator actions clearly precede outcomes such as settlement, disputants’ ability to work together 
after mediation, or filing of subsequent court actions; they arguably also precede disputants’ 
perceptions assessed after mediation has concluded.) Third, other factors that could plausibly account 
for the observed relationship between the action and the outcome need to be ruled out. (For example, 
if we find settlement is less likely when mediators use caucuses, that finding could be due to the act of 
caucusing per se or to some other factor, such as disputant animosity, that independently both 
increased caucus use and reduced settlement.)  
 
In the mediation process, there are many factors that could account for the apparent effects of 
mediator actions on mediation outcomes. For instance, the observed effects of a particular mediator 
action could be due not to the action per se but to how (e.g., supportively versus critically) or when (e.g., 
early in mediation versus after an impasse was reached) it is performed. In addition, each mediator 
action occurs within a constellation of other mediator actions during the course of mediation, and the 
observed effect of any particular action might be influenced by the other actions that accompany it. 
Moreover, the mediation process is interactive and iterative, such that which actions mediators engage 
in, as well as the effects of those actions, might depend on the responses of the disputants to the 
mediator and to each other. And the effects of a particular action might be due in part to disputants’ 
expectations about what the mediator will do or what is appropriate for him to do. (For example, the 
same action might have positive effects in settings where it is expected and negative effects in settings 
where it is not.) These and other factors can both alter the effects of mediator actions on mediation 
outcomes and make it difficult to know whether the observed effects are due to the action per se or to 
when, how, or among what other actions and interactions it takes place.  
 
A number of potential selection and other confounding factors also operate in mediation, making it 
difficult to know to what extent the observed effects are caused by the mediator action or by 
differences in dispute characteristics or other factors that co-occur with that action (or to what extent 
any effects might be masked by these differences). In some mediation settings, for instance, the 
mediator is chosen by the disputants because they prefer his particular style, or the mediator is assigned 
to a particular dispute by a program administrator because her approach is thought to be a good match. 
As a result, mediators who use different approaches are likely to mediate disputes with different 
characteristics, and those dispute characteristics rather than the actions themselves might explain the 
observed outcomes. Similarly, mediators might do different things in different disputes based on their 
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assessments of the dispute and which actions they think will be most effective. Again, the dispute 
characteristics rather than the mediator actions themselves might explain the observed outcomes. 
 
Controlled experiments provide the best methodology for ruling out the effects of other factors like 
those discussed above because they permit control over many aspects of the phenomena under study. 
In a controlled experiment to study, for example, the effect of mediator case evaluation on settlement, 
the researchers would systematically control how and when the mediator performs case evaluation so 
that it is always done the same way. In addition, the rest of what takes place during the mediation 
session would be held constant, so that the only thing that varies is whether or not the mediator 
evaluated the case. The researchers also would randomly assign half of the disputes to mediation with 
case evaluation and the other half to mediation without case evaluation, so that dispute and disputant 
characteristics that might alter the effect of case evaluation would be distributed across both groups. 
These controls would increase confidence that the action under study rather than some other factor 
caused the outcomes. When random assignment is not possible, researchers can take steps statistically 
to reduce the effect of confounding factors.  

As discussed earlier, the complex, interactive, and iterative nature of the mediation process makes it 
difficult to systematically control how a mediator action is performed, isolate the effect of a particular 
action from that of other actions, and control for selection and other potentially confounding processes 
that operate throughout mediation. Although simulation studies can provide control over many of these 
factors, it would be difficult even in simulation studies for mediators to strictly follow a prescribed script 
or set of actions throughout the session, regardless of what the disputants say or do, and still conduct a 
meaningful mediation. And because simulation studies lack other features of real-world disputes, such 
as disputants’ emotions, motivations, relationships, and financial pressures or other constraints, how 
applicable their findings are to mediation in actual disputes is unclear. Thus, the findings of the “real 
world” studies discussed in the next section might be fraught with confounds and alternative 
explanations, and the findings of the simulation studies might not be fully applicable to the mediation of 
actual disputes. 
 
Despite these problems, the Task Force believes the existing studies, taken as a group, can shed some 
light on the effects of mediator actions on mediation outcomes. We have greater confidence that there 
is a relationship between a particular action and a particular outcome when multiple studies report the 
same findings. Because different studies in different mediation settings are likely to have different other 
factors at play, seeing the same findings in multiple studies suggests it is more likely that the observed 
outcomes are the result of that mediator action rather than some other factor. And seeing the same 
findings in studies that used different research methodologies, data sources, and specific measures also 
suggests it is more likely that the observed outcomes are the result of that mediator action rather than 
something about the research approach.   
 
Multiple sources of variation across the studies, however, make “apples to apples” comparisons difficult 
and could contribute to different findings in different studies. First, the “same” mediator style in 
different studies frequently consisted of substantially different actions. (As an extreme example, the 
actions constituting a “pressing” style in one study made up two separate styles, “pressing” and 
“evaluative,” in other studies.) Second, the “same” outcome sometimes included different components 
in different studies. (For example, in some studies “settlement” included only full settlements, while in 
others it included partial settlements, and in still others it included disputants’ assessments of the 
agreement.) Third, different studies examining the effects of the same mediator style often used 
different comparison groups. (For instance, strong mediator pressure was compared to mediator case 
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evaluation in one study, to a communication and facilitation style in another study, and to little or no 
pressure in a third.) Fourth, some studies analyzed subsets of cases and disputants separately (e.g., 
cases that settled versus cases that did not settle; labor versus management negotiators) rather than all 
disputes combined. When different effects were seen for these different subgroups, it is unclear how to 
compare these findings to those in other studies based on the full set of disputes. 
 
Fifth, if the same mediator action has different effects in different processes (e.g., mediation, med-arb, 
settlement conferences), then studies that involved multiple processes analyzed together might have 
different findings than studies that looked only at mediation. (For example, case evaluation might have a 
different effect when the neutral will subsequently decide the case than when she has no decision-
making role.) Sixth, disputants’ perceptions of the outcome in a few studies referred not only to 
agreements reached in mediation but also to negotiated agreements and judicial decisions, so that 
disputants’ outcome assessments in these studies would not be comparable to studies looking only at 
mediated agreements. Seventh, although most of the studies did not take steps to statistically control 
for the effects of potential confounding factors on the action-outcome relationship, some did control for 
one or more potential confounds, with different studies controlling for different factors in different 
ways. (Whether or how the controlled factors altered the observed effects of mediators’ actions on 
mediation outcomes was rarely reported.) Finally, the studies span four decades; the same mediator 
action might have different effects now than it did earlier in mediation’s adoption.  

There also are statistically related reasons why some studies might find an effect while others find no 
effect. Differences in sample sizes could explain why a particular action would have a statistically 
significant effect in one study (with a large sample) but no effect in another (with a small sample lacking 
sufficient statistical power), even if the size of the effect was the same. (“Effect size” measures, which 
would provide such information, were rarely reported.) Some studies treated marginally significant 
findings (i.e., p > .05 but p < .10) as indicating there was an effect while others treated them as not 
finding an effect. Yet other studies did not report statistical significance tests, so their reported “effects” 
might not in fact be “true” effects (i.e., might not be statistically significant). Additionally, it is harder to 
detect effects if there is little variability in actions, outcomes, or both. For example, if virtually all 
mediators said they summarized what the disputants said and virtually all disputants said the mediator 
was neutral, it would be more difficult to detect a relationship between these measures in that study 
than in another study with greater variability in these measures. (The distributions of the actions and 
outcomes, which would provide information to assess variability, were seldom reported.) 
 
In addition, the sources of inter-study variability discussed above also create intra-study variability, and  
heterogeneity within a study would make it harder to detect effects. For instance, it would be harder to 
detect effects of a mediator “style” consisting of a diverse set of actions than one made up of closely 
related actions. (It would also be difficult to know to which of the disparate components of the broadly 
inclusive style to attribute its effects.) Similarly, it would be more difficult to detect the effects of 
mediators’ actions on a measure of “settlement” encompassing multiple facets of resolution, or on a 
measure of disputants’ perceptions of mediation consisting of disparate dimensions, than on a single 
measure of resolution or a more focused set of perceptions. If a mediator action has different effects in 
med-arb than in mediation, studies that include both processes would be less able to detect effects than 
studies of either process alone. And if a mediator action has different effects depending on the 
characteristics of the mediators, the disputes, or other features of the mediation context, studies with 
greater variation on these dimensions would be less able to detect effects than studies with less 
variation.  
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As this discussion shows, there are many reasons why studies might find no effects, why different 
studies might find different effects, and why factors other than the mediator actions might explain the 
apparent effects of mediator actions on mediation outcomes. To try to understand what accounts for 
the findings of each study and what explains the similarities and differences in findings across studies 
would require a detailed examination of all aspects of the research methodology, disputes, mediators, 
mediation process, and mediation context of each study. Even if these full details had been reported, 
which in many instances they were not, assessing each study in such detail was beyond our resources. 
Accordingly, the report of the empirical findings in the next section includes all studies that had data on 
the effects of mediator actions on mediation outcomes and treats all studies with equal weight, 
regardless of how rigorous their research methodology was or how robust their findings were. We 
return to these methodological questions as we propose next steps in Part VI. 
 
Given the variation among the studies, it proved difficult to aggregate the findings and draw meaningful, 
broad conclusions that nonetheless accurately represented the findings of individual studies. And to 
present only those general patterns would not have fulfilled the goals of this project. Details of the 
findings and the action and outcome measures used in each study are important to inform future 
research and enable readers to make their own judgments about the findings. Accordingly, the next 
section provides the details of the observed effects of mediator actions and mediation outcomes and 
the measures used in each study. The final part of the next section summarizes the most consistent 
findings of the studies within each conceptual category of mediator actions.  
 

V. Empirical Findings: The Effect of Mediator Actions on Mediation Outcomes 
 
We organized the mediator actions and styles examined in the 47 studies into seven categories: (1) 
pressing or directive styles and actions; (2) offering recommendations, suggestions, evaluations, or 
opinions; (3) eliciting disputants’ suggestions or solutions; (4) addressing disputants’ emotions, 
relationships, or hostility; (5) working to build rapport and trust, expressing empathy, structuring the 
agenda, or other “process” styles and actions; (6) using pre-mediation caucuses; and (7) using caucuses 
during mediation. (See Tables V.H.1 to V.H.3 for a full listing of which studies examined mediator styles 
and actions in each of these categories.)   

Within each of the above categories, we report the research findings regarding the effect of mediator 
actions and styles on: (1) settlement and related outcomes, (2) disputants’ perceptions and 
relationships, and (3) attorneys’ perceptions. Each section begins with a brief summary of the effects of 
that set of actions and styles on each set of outcomes. (See Tables V.H.1 to V.H.3 for a full listing of 
which studies examined settlement, disputants’ perceptions, and attorneys’ perceptions.)  

In categorizing the mediator styles and actions and reporting the research findings, we used the 
underlying actions that made up each style rather than relying on the labels the researchers assigned to 
the styles. The researchers’ labels for the styles are used in the text for the sake of brevity; the specific 
actions that made up each style are listed in the footnotes. Similarly, when composite measures were 
used for mediation outcomes, we use the label in the text and list the individual measures in the 
footnotes. When the actions or perceptions constituting a single measure were numerous, however, we 
did not list them all.   
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A. Pressing or Directive Styles and Actions  
 
All studies included in this section examined mediator styles or actions that involved the mediator 
pressuring the parties in one or more ways. Some of the studies also included in their measure of 
“pressing” or “directive” styles one or more substantive or “evaluative” actions, such as analyzing the 
strengths and weaknesses of the case or suggesting a particular settlement. Thus, there is some overlap 
in the actions that made up the styles examined in this section and the next. The key difference is that 
all styles discussed in this section included an element of pressure or coercion, while none in the next 
section did.  

With regard to settlement, most studies found mediator styles or specific actions considered pressing or 
directive either increased settlement or did not affect settlement. Several studies, however, found these 
actions were associated with reduced settlement, lower joint goal achievement, and more post-
mediation adversarial motions being filed. With regard to disputants’ perceptions and relationships, 
virtually all studies found mediator pressure on or criticism of disputants either had no effect or was 
associated with more negative views of the mediator, the mediation process, the outcome, and their 
ability to work with the other disputant. 

1. Effect on Settlement and Related Outcomes 
 
Several studies found pressing actions can reduce the likelihood of settlement. When mediators exerted 
more pressure on disputants to reach agreement in community mediation, settlement was less likely 
and joint goal achievement was lower.1 Two studies of general civil cases found that settlement was less 
likely when mediators used a “pressing” style than when they used an “evaluative” style, but was more 
likely with a “pressing” style than with a “neutral” style.2  
 
Other studies found pressing actions were associated with more settlements. Settlements appeared to 
be “slightly” more likely in general civil cases when mediators used an “instigator” style than a 
“facilitator” or a “referee” style, but settlement rates did not appear to differ between an “instigator” 
style and an “evaluator” style.3 A study of settlement conferences with the assigned judge in general civil 

                                                             
1
 Zubek et al., 1992. “Pressure” included urging parties to make concessions or reach agreement, noting costs of 

non-agreement, and making threats to end mediation and move to arbitration. Nearly half of the cases in this 
study used med-arb with the same neutral; the rest used mediation. The processes were not analyzed separately. 
Analyses in this study were conducted controlling for “initial case difficulty,” which included a history of prior 
escalation, intangible issues, and disputant hostility early in mediation. The researchers’ interpretation of this 
finding is that another factor, disputant stubbornness and lack of movement, led mediators to press more and also 
resulted in fewer settlements. 
2 Wall & Chan-Serafin, 2010; Wall et al., 2011. The data in these two studies are not entirely independent; the 
cases in one study are a subset of the cases in the other. “Pressing” included pressing parties and pushing them 
hard to change their positions or expectations, especially with a bias for or against one side. “Evaluative” included 
analyzing the case in a balanced way, pointing out each side’s strengths and weaknesses, discussing case merits, 
making suggestions, and giving their opinions about what the parties should do. “Neutral” included not taking 
sides, not telling disputants what to do, and not evaluating or attempting to change parties’ positions. The highest 
settlement rate for the “pressing” style was seen when mediators told disputants at the start of mediation they 
would use that style and in fact did use it.  
3 Cohn, 1996. No statistical significance tests and no settlement rates were reported, so these might not be “true” 
(i.e., statistically significant) differences. “Instigator” included pressing hard for compromise and taking an active 
role suggesting solutions and analyzing strengths and weakness of the case. “Evaluator” included controlling the 
process and discussing the ramifications of failing to settle. “Facilitator” included focusing on establishing the 
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cases found that the greater “assertiveness” of the judge’s actions was associated with a greater 
likelihood of settlement.4 When mediators used “aggressive” actions to a greater extent in labor-
management disputes, a greater percentage of issues was resolved, there was more movement on 
issues, fewer concessions were held back, and there were more settlements.5 “Directive” mediator 
strategies generally were more likely to produce “successful outcomes” in international disputes than 
were “non-directive” strategies.6 When mediators in a study of a simulated roommate dispute were 
seen as exerting more “control,” disputants gave higher “effectiveness” ratings (which included, among 
other measures, whether important issues were resolved and whether mediation was successful and 
facilitated resolving the conflict).7 

Yet other studies found generally no relationship between pressing or directive actions and settlement. 
Settlement was not related to the degree to which small claims disputants felt pressured by the 
mediator.8  In varied mediation settings, “general settlement” was not related to the extent to which 
mediators used a “substantive/press” style.9 A study of judicial settlement efforts found no relationship 

                                                                                                                                                                                                    
process and trust, and not suggesting particular solutions. “Referee” included attempting to control disputants’ 
hostility and not focusing on closure.  
4 Wall & Rude, 1991, Study 2. The specific actions and their “assertiveness” ratings were not reported. The single 
judge in this study called a settlement conference only in those cases where he thought it would be productive.  
Settlement increased with the sheer number of techniques the judge used, both overall and when controlling for 
the assertiveness of the techniques. 
5 Kochan & Jick, 1978. This general statement is an oversimplification of the findings. Whether the effects of 
“aggressiveness” were or were not statistically significant varied somewhat across the different outcome measures 
and by whether the analyses were conducted for the full set of cases or separately for the subsets of cases 
mediated under an arbitration statute or a fact-finding statute. “Aggressiveness” included pressing parties hard to 
make compromise, trying to get parties to change their expectations and to face reality, making substantive 
suggestions for compromise, helping parties move off a prior position, and helping parties save face.  
6 Bercovitch & Lee, 2003. “Directive” included pressing parties to show flexibility, promising resources or 
threatening to withdraw, changing the parties' expectations, taking responsibility for concessions, making 
substantive suggestions and proposals, making the parties aware of the costs of non-agreement, helping devise a 
framework for acceptable outcomes, changing perceptions, etc. “Successful outcomes” included ceasefires and 
partial and full settlements. For the actions constituting the “non-directive” strategies of “communication-
facilitation” and “procedural-formulative,” see infra note 142. Statistical significance tests for the overall effect of 
directive versus non-directive strategies on settlement were not reported, only for their effect broken down by 
various other factors, so these might not be “true” (i.e., statistically significant) differences. The apparent 
differences for the majority of dimensions, however, were relatively large (greater than 15%). There were multiple 
mediation attempts in some cases. 
7
 Burrell et al., 1990. “Control” included pressing the parties toward a solution; imposing the mediator’s own 

solutions; telling the parties what to do to solve the problem; and controlling, dominating, and directing the 
session. Other items in the composite measure of “effectiveness” included how useful mediation was for resolving 
the conflict, how effectively it dealt with the conflict, helped them understand the other party, prepared them to 
better deal with future conflicts, etc. The people acting as mediators in the simulation had received approximately 
four hours of mediation training. 
8 Wissler, 1995.  
9 Lim & Carnevale, 1990. “Substantive/press” included pressing parties hard to make a compromise, trying to move 
parties off their positions, saying they are unrealistic, trying to change parties’ expectations, calling for frequent 
caucuses, etc. “General settlement” included whether the dispute settled, underlying core issues were resolved, 
the agreement had no ambiguous terms and was mutually beneficial, the number of issues was reduced, etc. The 
lack of effect might be explained by the statistically significant interaction of the “substantive/press” style with the 
level of “interparty hostility,” such that this style was negatively related to “general settlement” when hostility was 
low but positively related when hostility was high. The composite measure of “interparty hostility” included, in 
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between judges’ use of “aggressive” actions and settlement.10 The extent to which mediators used 
“directive” 11 or “pressure” 12 tactics in two studies of labor-management disputes was not related to 
settlement. Mediators’ use of a “directing” strategy was not related to settlement, personalization of 
agreements, post-mediation progress toward a consent order, or reaching a consent order in child 
custody mediation.13 In the same study, however, when mediators used a “directing strategy” to a 
greater degree, it was more likely that any post-mediation adversarial motions were filed and that more 
such motions were filed.14 
 
  

                                                                                                                                                                                                    
addition to interparty hostility, that a party had no interest in settling, had no trust in the other party, and was 
unreceptive to mediation; and an intransigent person was present. The researchers examined the interactions of 
additional dispute sources with each mediator style; we report here only the interactions with interparty hostility 
because they were seen most consistently across mediator actions. Slightly under half of the disputes in this study 
were labor disputes; the two other largest groups of disputes (each around 12%) were divorce and community 
disputes. 
10 Wall & Rude, 1985, Study 2. “Aggressive” included coercing lawyers to settle and threatening and penalizing 
them for not settling. The aggressiveness of the judge’s actions also had no effect on the speed of settlement. 
11 Carnevale & Pegnetter, 1985. “Directive” included pressing hard, arguing a party’s case, suggesting a 
compromise, suggesting a particular settlement, noting costs of disagreement, discussing other settlements, telling 
parties they were unrealistic, noting the next impasse step was not better, clarifying the needs of the parties, 
trying to change expectations, suggesting trade-offs, expressing pleasure at progress and displeasure at lack of 
progress, making face-saving proposals, etc. This study also examined how the source of the dispute was related 
both to which actions mediators used and to settlement.  
12

 Posthuma et al., 2002. “Pressure” included pressing parties to make compromises, trying to change their 
expectations, and saying their positions were unrealistic. “Settlement” was assessed two months after mediation 
and included whether the dispute was settled; anything was left unclear; and the agreement reached was mutually 
beneficial, lasting, caused any political ramifications, and felt like their own. “Pressure” had a marginally significant 
interaction with party inflexibility, such that settlement was somewhat more likely when mediators used pressure 
if party inflexibility was the obstacle to settlement. 
13

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. The study report uses the terms 
“mediation” and “mediators” throughout, but the questionnaires included reference to facilitation as well as 
mediation. The facilitation process and how it relates to the mediation process in these courts was not described in 
the report, and the two processes were not analyzed separately. For these analyses, “directing” included 
advocating for or agreeing with one disputant’s position or ideas, praising or criticizing one disputant’s behavior or 
approach, explaining or reinterpreting one disputant’s behavior or position to the other, telling disputants how to 
act in mediation, using an evaluative style, offering opinions, etc. This study used factor analysis of the mediators’ 
actions to empirically determine which actions to group together into styles. Some of the styles included an 
extensive list of actions; we do not list them all. Because data for different outcome measures were obtained from 
different subsets of cases at different points in the process, the factor analyses performed on each subset of cases 
often produced different groupings of actions. Thus, the specific actions constituting each mediator style, and in 
some instances the styles themselves, were different for different outcome measures. (See, e.g., infra, note 14.) 
Analyses of mediator actions were conducted controlling for case complexity, level of hostility, disputants’ pre-
mediation attitudes, demographics, representation, parenting classes, and gender match with the mediator.  
14 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For these analyses, “directing” 
included most of the same actions as supra note 13, except “using an evaluative style” was dropped and several 
new actions were added, including asking questions to suggest a solution or steer disputants toward a solution, not 
addressing disputants’ feelings or encouraging their expression, not trying to identify the interest or goal behind 
disputants’ positions, etc.  
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TABLE V.A.1. Effect of Pressing or Directive Actions and Styles 
on Settlement and Related Outcomes 

Reduced settlement / Negative effect No effect Increased settlement/ Positive effect 

Karim & Pegnetter 
MD Child Access 
Wall & Chan-Serafin, 2010 
Wall et al., 2011 
Zubek et al. 
 
 
 

Carnevale & Pegnetter 
Cohn  
Dilts & Karim 
Donohue et al., 1985 
Hiltrop, 1985 
Karim & Pegnetter 
Lim & Carnevale 
MD Child Access 
Posthuma et al. 
Wall & Chan-Serafin, 2010  
Wall et al., 2011 
Wall & Rude, 1985, Study 2 
Wissler, 1995 
Zubek et al. 

Bercovitch & Lee 
Burrell et al. 
Cohn  
Dilts & Karim 
Hiltrop, 1985 
Karim & Pegnetter 
Kochan & Jick 
Wall & Chan-Serafin, 2010  
Wall et al., 2011 
Wall & Rude, 1991, Study 2 
Woodward 
 

NOTE: Some studies examined more than one action, compared multiple styles within a single category, examined the effects on  
multiple subsets of cases, or examined more than one outcome. If different findings were obtained for the different actions, 
comparisons, subgroups, or outcomes within a study, that study is listed in all applicable columns. However, if the findings were the 
same for different actions, comparisons, subgroups, or outcomes within a study, that study is listed only once in the appropriate 
column. This Note applies to all of the tables in Section V. 

 
Several studies examined the effect on settlement of individual mediator actions that were included in 
the pressing or directive styles examined in the above studies. Trying to diffuse disputants’ unrealistic 
expectations appeared to be associated with increased settlement in general civil cases.15 Trying to 
change disputants’ expectations was associated with more settlement for union negotiators but was 
unrelated to settlement for management negotiators in one study;16 the reverse pattern was seen in 
another study.17 Discussing the cost of continued disagreement was associated with less settlement for 
union negotiators, but with more settlement for management negotiators.18 Another study found a 
different pattern: discussing the cost of continued disagreement was associated with more settlement 
for union negotiators, but was unrelated to settlement for management negotiators.19 Settlement was 
more likely in labor-management disputes when the mediator threatened to quit if there was no 
progress, but settlement was not related to mediators’ suggesting referral of the dispute to arbitration 
or fact-finding.20 When mediators in labor-management disputes expressed displeasure with the 

                                                             
15

 Woodward, 1990. No statistical significance tests were reported, so these might not be “true” (i.e., statistically 
significant) differences. This study involved Settlement Week mediation with attorney-mediators and pretrial 
mediation with judges; the processes were analyzed separately. This pattern was seen in both processes, and the 
apparent difference in settlement rates when mediators did versus did not try to diffuse unrealistic expectations 
was fairly large (a difference of 19% in Settlement Week and 25% in pretrial mediation). 
16

 Karim & Pegnetter, 1983. No analyses were conducted for union and management negotiators combined.  
17

 Dilts & Karim, 1990. No analyses were conducted for union and management negotiators combined.  
18

 Karim & Pegnetter, 1983. 
19 Dilts & Karim, 1990.  
20 Hiltrop, 1985. This study examined whether each mediator action in the study had a different effect on 
settlement in different types of disputes. Both threatening to quit and suggesting referral were associated with 
reduced settlement in pay disputes and increased settlement in non-pay disputes; these actions had no effect in 
non-strike disputes. In strike disputes, threatening to quit was associated with increased settlement, but 
suggesting referral had no effect. We do not report the interactions of dispute type with all mediator actions; for 
the full set of findings, see id. at 94. Another study of labor-management disputes (see Hiltrop, 1989, Study 2) 
found mediators’ threatening to quit was related to increased settlement when hostility was high but had no effect 
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progress of mediation, settlement was less likely.21 Several studies in general civil,22 community,23 and 
divorce24 mediation found no relationship between mediators’ criticizing the disputants and settlement. 

2. Effect on Disputants’ Perceptions and Relationships 

When mediators used a “pressing” style, disputants in general civil cases tended to be less satisfied 
overall with the mediation process than when mediators used a “neutral” style.25 When mediators 
exerted more “pressure” to settle, disputants in community mediation were less satisfied with the 
conduct of the session and with the outcome.26 When mediators in limited jurisdiction civil cases used 
an “evaluative” style to a great degree, disputants tended to see the process and the mediator as less 
fair, but their satisfaction with the process, mediator, and outcome was not affected.27 Mediators’ use 
of a “substantive/press” style in varied mediation settings was not related to “improved relationships.”28 
 
Mediators’ greater use of “directing” actions in child custody mediation was related to disputants’ more 
negative perceptions of the mediator on the composite measure “respect,” 29 but was not related to any  

                                                                                                                                                                                                    
when hostility was low. Conversely, mediators’ threatening to quit was related to reduced settlement when the 
parties’ positions were close together, but had no effect when they were far apart. 
21 Karim & Pegnetter, 1983. 
22 Wall & Chan-Serafin, 2010; Wall et al., 2011. The data in these two studies are not entirely independent; the 
cases in one study are a subset of the cases in the other.  
23 Zubek et al., 1992. “Criticism” included criticism of the disputants’ past behavior, their behavior in mediation, or 
their current position. There also was no relationship between “criticism” and joint goal achievement. “Asking 
embarrassing questions” was not related to settlement but was associated with lower joint goal achievement. See 
supra note 1. 
24 Donohue et al., 1985. No statistical significance tests were reported, but this “difference” of only 4% is unlikely 
to be a “true” (i.e., statistically significant) difference. For this study, we report as apparent differences only 
“differences” of 14% or greater. 
25 Wall et al., 2011. The reported statistical significance test compared “pressing” and “evaluative” styles combined 
versus the “neutral” style. Thus, we do not know whether the satisfaction ratings for the “pressing” style differed 
from those for the “evaluative” style or would differ from those for the “neutral” style if analyzed alone. 
Satisfaction ratings for the “evaluative” style fell between the satisfaction ratings for the “neutral” and “pressing” 
styles. Mediator style and case type did not interact to affect satisfaction ratings. For the actions constituting each 
style, see supra note 2. 
26 Zubek et al., 1992. For the actions constituting “pressure,” see supra note 1. 
27

 Alberts et al., 2005. “Evaluative” included mediators wanting the parties to accept a particular settlement, 
definitely having ideas about how the case should be settled, trying to make the parties see things their way, 
expressing opinions, and suggesting ways to settle. The negative correlations between the “evaluative” style and 
fairness of the process and mediator were statistically significant for all disputants and for plaintiffs alone, but not 
for defendants alone.  
28

 Lim & Carnevale, 1990. For the actions constituting the “substantive/press” style, see supra note 9. “Improved 
relationships” included the mediator’s perception that the parties’ relations improved, they had learned to 
communicate, etc. The lack of effect might be explained by the marginally significant interaction of the 
“substantive/press” style with the level of “interparty hostility,” such that this style was negatively related to 
“improved relationships” when hostility was low, but was positively related when hostility was high. 
29

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For the actions constituting 
“directing” for these analyses, see supra note 13. This study used factor analysis of the disputants’ perceptions to 
empirically group together sets of perceptions into composite measures. “Respect” included the disputants feeling 
the mediator treated them with respect, listened without judging, did not take sides, did not prevent important 
topics from being discussed, and did not control decisions made in mediation. Because the labels do not convey 
the full range of perceptions that make up each composite measure, hereinafter we do not use the label but 
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other disputant perceptions assessed either at the conclusion of mediation30 or six months later,31 
including views of the mediator, mediation process, agreement, or ability to work with the other party. 
Mediators’ greater use of “directive” actions in community mediation was related to disputants’ feeling 
less able to express themselves, less understood by the mediator, and less satisfied with the process, 
but was not related to several other perceptions.32 When mediators criticized the other party, 
disputants in general civil cases were less satisfied overall with the mediation process.33 When 
mediators criticized disputants in community mediation, disputants were less satisfied with the conduct 
of the session, but their satisfaction with the outcome was not affected.34 
 

TABLE V.A.2. Effect of Pressing or Directive Actions and Styles 
on Disputants’ Perceptions and Relationships 

Negative effect No effect Positive effect 

Alberts et al. 
Charkoudian & Wayne 
Kimsey et al., 1994 
MD Child Access 
Wall et al.,  2011 
Zubek et al. 

Alberts et al. 
Charkoudian & Wayne 
Kimsey et al., 1994 
Lim & Carnevale 
MD Child Access 
Zubek et al. 

Burrell et al. 

 
In a study simulating a dispute between students, when mediators used a “pressing” strategy, 
disputants thought mediators were more controlling and imposed solutions more than when mediators 
used an “inaction” or a “compensating” strategy, but there was no difference between “pressing” and 

                                                                                                                                                                                                    
instead list most of the individual perceptions that constitute the composite measures. All analyses of the effect of 
mediator actions on disputants’ perceptions were conducted controlling for whether or not an agreement was 
reached.  
30 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For the actions constituting 
“directing” in these analyses, see supra notes 13. Disputants’ perceptions assessed at the conclusion of mediation 
that were not related to mediators’ “directing” style included: whether the disputants could express themselves, 
discuss underlying issues, became clearer about what they wanted, and were understood by the mediator; 
whether they listened to and understood each other and controlled decisions made in mediation; whether they 
were satisfied with the mediation process and their interactions with the justice system and would recommend 
mediation; whether they thought the agreement reached was fair, implementable, met their children’s needs, and 
resolved issues; whether they can work with the other party regarding the children, etc.  
31

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. At follow-up, disputants’ perceptions 
about outcomes referred not only to agreements reached in mediation, but also to agreements resulting from 
negotiation or settlement conferences and judicial orders on the merits. Disputants’ perceptions assessed six 
months after mediation that were not related to mediators’ “directing” style included: whether they and the other 
person followed through, new problems arose, their interactions with the other party improved, they were 
satisfied with the final outcome, how the outcome was working for the children, whether they and the other party 
can talk and work together for the sake of the children, whether the children were doing well, etc. For the actions 
constituting “directing” used in these analyses, see supra note 14. 
32 Charkoudian & Wayne, 2010. “Directive” included mediators’ advocating for their own solution or encouraging 
adoption of a particular solution, expressing an opinion, making a suggestion, and telling participants how to 
behave. “Directive” actions were not related to whether disputants felt they had control over the situation or 
whether conflict could be productive. The findings did not vary with whether there was a race or gender match 
between mediator and disputants. 
33 Wall et al., 2011.   
34 Zubek et al., 1992. For the types of “criticism,” see supra note 23. “Asking embarrassing questions” was not 
related to satisfaction with the process or outcome. See supra note 1. 
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“integration” strategies.35 In the same study, disputants engaged in less reframing and problem-solution 
redefinition when mediators used a “pressing” strategy rather than an “integration” strategy, though 
there was no difference between “pressing” and either “inaction” or “compensating” strategies. The 
“pressing” strategy, however, did not differ from other strategies in terms of the disputants’ conflict 
management style or their views of the mediators’ “fairness” or “attentiveness” or whether mediation 
clarified their positions.36 In a second simulation study of a roommate dispute, when mediators were 
seen as exercising greater “control,” disputants thought the mediator was more “competent,” which 
included seeing the mediator as fair, and were more “satisfied with the process and outcome.”37 
 
3. Effect on Attorneys’ Perceptions 
 
None of the studies examined the effects of pressing or directive actions on attorneys’ perceptions of 
mediation. 

B. Offering Recommendations, Suggestions, Evaluations, or Opinions  

A substantial number of studies looked at mediator actions that involved recommending or proposing a 
particular settlement, suggesting possible options or solutions, or offering some form of case evaluation 
or other views about the dispute or its resolution.38 For the most part, these actions either increased or 
had no effect on settlement. Mediators’ offering their views was not related to the personalization of 
mediated agreements, whether a consent order was reached, or whether post-mediation enforcement 
actions or adversarial motions were filed. Recommending a particular settlement, suggesting settlement 
options, or offering evaluations or opinions had mixed effects on disputants’ relationships and 
perceptions of mediation – positive, negative, and no effect. With regard to attorneys’ perceptions of 
mediation, these mediator actions generally either had no effect or were associated with more 
favorable views, with the latter seen especially in Early Neutral Evaluation.   

1. Effect on Settlement and Related Outcomes  
 
The first set of mediator actions in this category involved recommending or proposing a particular 
settlement. Several studies found these actions increased the likelihood of settlement. Settlement was 
more likely in general civil cases when mediators recommended a particular settlement than when they 
did not.39 Settlement was more likely in employment cases when the mediator offered a “mediator’s 

                                                             
35 Kimsey et al., 1994. “Pressing” included using coercion or threatening punishment to get the parties to settle. 
“Integration” included offering solutions and trying to craft a remedy based on parties’ input. “Inaction” included 
nonintervention, facilitating the process, and playing no role in the outcome. “Compensating” included offering 
rewards to get the parties to settle. 
36 Kimsey et al., 1994. “Fairness” included whether disputants thought the mediator was fair, prepared, established 
rules for conduct, and kept the discussion on track. “Attentiveness” included whether disputants though the 
mediator knew what he was doing and listened. 
37 Burrell et al., 1990. “Control” included pressing the parties toward a solution; imposing the mediator’s own 
solutions; telling the parties what to do to solve the problem; and controlling, dominating, and directing the 
session. “Competent” included whether the disputants thought the mediator was fair, prepared, knew what he 
was doing, summarized and clarified what disputants said, and encouraged them to suggest options. “Satisfied 
with the process and outcome” included whether disputants were satisfied with the outcome and would use 
mediation again or recommend mediation to others. 
38 If the mediators’ style included not only these actions but also actions that involved pressuring the disputants, 
the findings of those studies are discussed in the prior section. 
39 Wissler, 2002. 
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proposal.”40 In labor-management disputes, settlement was more likely if mediators suggested a 
particular settlement.41 In a study simulating the mediation of a sales contract negotiation, higher joint 
outcomes were obtained when mediators proposed an agreement point.42  
 
Other studies, however, found no effect on settlement of recommending or proposing a particular 
settlement. Divorce mediators’ recommending a particular settlement was not related to settlement.43 
Whether mediators in a variety of settings used a “substantive/suggestions” style that included 
suggesting a particular settlement had no effect on “general settlement.”44 A study of judicial settlement 
efforts found that judges’ use of a “logical” strategy, which included suggesting a settlement figure, was 
not related to settlement.45 A study simulating the mediation of a labor-management dispute found no 
difference in settlement rates when mediators used a “content” approach that involved suggesting a 
reasonable compromise than when they adopted either a “process” or a “passive” approach.46  
 
  

                                                             
40

 Klerman & Klerman, 2015. The single mediator in this study offered a “mediator’s proposal” (i.e., proposed a 
settlement she thought both sides would accept, to which they responded confidentially) in the 90% of cases in 
which she thought the parties had reached an impasse or a proposal could bridge the remaining gap, but not when 
she thought disputants either could settle on their own or were very far apart.  
41 Dilts & Karim, 1990.This relationship was seen for both union and management negotiators.  
42 Wall, 1984. Under the terms of this simulation, disputants had to reach an agreement on all issues within about 
an hour or their outcomes would be zero. 
43

 WISSLER, 1999, MAINE STUDY.  
44 Lim & Carnevale, 1990. “Substantive/suggestions” included suggesting a particular settlement, compromises, 
trade-offs among issues, etc. For the outcomes constituting “general settlement,” see supra note 9. The lack of 
effect might be explained by the statistically significant interaction of the “substantive/suggestions” style with the 
level of “interparty hostility,” such that this style was negatively related to “general settlement” when hostility was 
low but positively related when hostility was high. For the measures constituting “interparty hostility,” see supra 
note 9. 
45

 Wall & Rude, 1985, Study 2. A “logical” strategy involved suggesting a settlement figure based on the lawyers’ 
input as well as on the judge’s evaluating and analyzing the case. This strategy also had no effect on the speed of 
settlement. 
46 Bartunek et al., 1975. This simulation limited the mediation to an hour. The “process” approach involved the 
mediator teaching the parties how to paraphrase and giving them a chance to practice. In the “passive” approach, 
the mediator had the parties take a brief break. There also was no effect of mediator style on the speed of 
reaching an agreement or the dollar amount of the agreement. There was a statistically significant interaction 
between mediator style and disputants’ accountability to their constituents, such that in the high accountability 
condition, both the “content” and “process” interventions led to more agreements, higher dollar amounts, and 
briefer negotiations than the “passive” intervention. In the low accountability condition, however, mediator style 
had no effect on any of these measures. 
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TABLE V.B.1.  Effect of Offering Recommendations, Suggestions,  
Evaluations, or Opinions on Settlement and Related Outcomes 

Reduced settlement / Negative effect No effect Increased settlement / Positive effect 

Recommending a Particular Settlement 

 Bartunek et al. 
Lim & Carnevale 
Wall & Rude, 1985, Study 2 
Wissler, 1999, Maine Study 

Dilts & Karim 
Klerman & Klerman 
Wall, 1984 
Wissler, 2002 

Suggesting Possible Settlement Options 

Wissler, 1999, Maine Study Hiltrop, 1985 
Karim & Pegnetter 
Slaikeu et al. 
Wissler, 1999, Ohio Study 
Wissler, 2002 

Dilts & Karim 
Donohue et al., 1985 
Karim & Pegnetter 
Lim & Carnevale 
Posthuma et al.  
Slaikeu et al. 
Woodward 

Offering Evaluations or Opinions 

Hensler 
 

Brett et al. 
Dilts & Karim 
Henderson 
Hensler 
Hiltrop, 1985 
MD Child Access 
MD Day of Trial 
Peeples et al. 
Wall & Chan-Serafin, 2009 
Wall & Rude, 1985, Study 2 
Wissler, 1999, Ohio Study  
Wissler, 2002 

Dilts & Karim 
Hensler 
McEwen 
Peeples et al. 
Posthuma et al.  
Wall & Chan-Serafin, 2010  
Wall et al., 2011  
Wissler, 2002 
 

 
The second set of mediator actions in this category included suggesting possible settlement options or 
solutions. One study found settlement was less likely when mediators suggested some options for 
settlement in divorce mediation.47 Several other studies found these actions increased settlement. 
Settlement appeared more likely when mediators created alternate proposals in divorce cases48 and 
suggested solutions in general civil cases.49 Settlement also was more likely when mediators in divorce 
cases spent more time discussing possible solutions in general terms, but was not affected by mediators’ 
making suggestions about possible solutions or reacting to disputants’ solutions.50 When mediators 
suggested proposals that specifically helped avoid the appearance of defeat of either party, settlement 
was more likely in three studies of labor-management disputes.51 And when mediators used a 

                                                             
47

 WISSLER, 1999, MAINE STUDY. 
48

 Donohue et al., 1985. No statistical significance tests were reported, so this might not be a “true” (i.e., 
statistically significant) difference. For this study, we report as apparent differences only “differences” of 14% or 
greater. 
49

 Woodward, 1990. No statistical significance tests were reported, so this might not be a “true” (i.e., statistically 
significant) difference. The apparent difference in settlement rates when mediators did versus did not suggest 
solutions was large in Settlement Week mediation with attorney-mediators (a difference of 34%), but was small 
and likely not a “true” difference in pretrial mediation with judges (6%). 
50

 Slaikeu et al., 1985.  
51 Dilts & Karim, 1990 (for both union and management negotiators); Karim & Pegnetter, 1983 (for management 
negotiators only; no effect for union negotiators); Posthuma et al., 2002. In the latter study, “suggesting proposals 
to help avoid the appearance of defeat” was combined with “controlling expressions of hostility” into a single 
measure. “Settlement” included whether the dispute was settled; anything was left unclear; and the agreement 
reached was mutually beneficial, lasting, had no political ramifications, and felt like their own.  
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“substantive/face-saving” strategy in varied mediation settings, “settlement” was more likely.52 Several 
other studies, however, found mediators’ suggesting possible solutions or settlement options had no 
effect on settlement, including in general civil,53 divorce,54 and labor-management disputes.55  

The third set of mediator actions examined in this category involved case evaluation in various forms, 
and a number of studies found these actions increased settlement. Settlement was more likely in 
general civil cases when mediators used an “evaluative” style than when they used a “pressing” or 
“neutral” style;56 when mediators gave their views on the likely court outcome, the case value, and/or 
the legal merits of the case than if they did not express any of those views;57 and when mediators gave 
an opinion or offered advice on the case or on steps the disputants might take than when they did not 
offer their opinions.58 Settlement also was more likely in general civil cases if mediators evaluated the 
merits of the case for the parties than if they did not, if they assisted the parties in evaluating the value 
of the case than if they did not, or if they expressed their views of the case than if they did not, though 
settlement was not affected by whether mediators assisted the parties in evaluating the case.59 In two 
studies of labor-management disputes, settlement tended to be more likely when mediators discussed 
other settlements or patterns than when they did not.60 When mediators in general civil cases gave their 

                                                             
52 Lim & Carnevale, 1990. “Substantive/face-saving” included suggesting face-saving proposals and helping parties 
save face. For the outcomes constituting “general settlement,” see supra note 9. There was a statistically 
significant interaction of the “substantive/face-saving” style with the level of “interparty hostility,” such that this 
style was more strongly related to “general settlement” when hostility was high than when it was low. For the 
measures constituting “interparty hostility,” see supra note 9.  
53 Wissler, 2002. 
54 WISSLER 1999, OHIO STUDY. 
55 Hiltrop, 1985. This study also examined whether each mediator action in the study had a different effect on 
settlement in different types of disputes. Suggesting solutions was related to increased settlement only in strike 
disputes; it had no effect in non-strike, pay, and non-pay disputes. Another study of labor-management disputes 
(see Hiltrop, 1989, Study 2) found mediators’ suggesting solutions was associated with increased settlement when 
party motivation to settle was high, hostility was low, and positional differences were small. Conversely, suggesting 
solutions was associated with reduced settlement when party motivation to settle was low, perceived hostility was 
high, and positional differences were large. Mediators’ suggesting solutions had more statistically significant 
interactions with dispute types resulting in more divergent effects on settlement than did other mediator actions. 
For the findings for the other actions, see id. at 256-7. 
56 Wall & Chan-Serafin, 2010; Wall et al., 2011. The data in these two studies are not entirely independent; the 
cases in one study are a subset of the cases in the other. “Evaluative” included analyzing the case in a balanced 
way, pointing out each side’s strengths and weaknesses, discussing case merits, making suggestions, and giving 
their opinions about what the parties should do. For the actions constituting the “pressing” and “neutral” styles, 
see supra note 2. The highest settlement rate for the “evaluative” style was seen when mediators told disputants 
at the start of mediation they would use that style and in fact did. 
57

 MCEWEN, 1992. The separate effect of each of these actions was not reported. 
58

 Wall et al., 2011. 
59

 Wissler, 2002. “Assisted the parties in evaluating the case” was explained as “such as by reality testing, using risk 
analysis, or asking other questions to help the parties evaluate the case.” 
60 Dilts & Karim, 1990 (this relationship was seen for management negotiators, but not for union negotiators);  
Posthuma et al., 2002. In the latter study, the measure used, whether mediators “discussed alternatives,” included 
not only whether they discussed other settlements or patterns, but also whether they noted the costs of non-
settlement, had the disputants prioritize issues, suggested disputants review needs with their constituents and 
helped them deal with constituents, and taught disputants about the bargaining or impasse process. “Settlement” 
included whether the dispute was settled; anything was left unclear; and the agreement reached was mutually 
beneficial, lasting, caused any political ramifications, and felt like their own. “Discussing alternatives” had a 
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assessment of case value compared to when they did not, settlement was more likely in one court, less 
likely in another court, and unaffected in two courts.61 

A larger number of studies, however, found that offering an opinion or evaluation had no effect on 
settlement. Mediators’ giving an advisory opinion or an evaluation of the parties’ legal position in 
general civil cases during an otherwise interest-based mediation did not affect settlement.62 Mediators’ 
expressing their views on factual and legal issues had no effect on settlement in construction disputes.63 
Mediators’ pointing out the strengths and weaknesses of each side’s case and emphasizing the risks and 
costs of trial had no effect on settlement in general civil cases.64 In labor-management disputes, 
settlement was not related to whether mediators evaluated the strengths and weaknesses of the 
disputants’ bargaining position in a closed meeting.65 Settlement in divorce cases was not related to 
mediators’ evaluating the merits of the case or expressing their views about an appropriate 
settlement.66 In a study of medical malpractice cases, mediators’ discussing each side’s strengths, 
expressing their opinion on the case merits or on the “correctness” of an offer, or discussing litigation 
risks or likely jury verdicts had no effect on settlement, though settlement was more likely when 
mediators explored the “worst case scenario.”67 Mediators’ “offering opinions and solutions,” which 
included their legal assessments, was not related to settlement or to whether the disputants returned to 
court within a year for an enforcement action in limited jurisdiction civil cases.68 In child custody 
disputes, mediators’ “offering perspectives,” which included their legal assessments, was not related to 
settlement, how personalized the mediation agreement was, post-mediation progress toward a consent 

                                                                                                                                                                                                    
statistically significant interaction with party inflexibility, such that “settlement” was less likely if the mediator used 
this approach when party inflexibility was the obstacle to settlement. 
61 Hensler, 2001.  
62

 Brett et al., 1996.  
63 Henderson, 1996. 
64 Wall & Chan-Serafin, 2009. How frequently mediators used these techniques with the plaintiff showed a 
curvilinear relationship with settlement, such that settlement was more likely when mediators used these 
techniques an intermediate number of times than when mediators used these techniques rarely or extremely 
frequently. 
65

 Hiltrop, 1985. Discussing strengths and weaknesses had different effects depending on the nature of the dispute; 
this action was associated with increased settlement in pay disputes and reduced settlement in non-pay and non-
strike disputes, but had no effect on settlement in strike disputes.  
66

 WISSLER, 1999, OHIO STUDY. 
67

 Peeples et al., 2007.  
68

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. Although we use “mediation” and 
“mediators” to describe the findings, this study involved both mediation and settlement conferences with 
attorneys. The processes were not described and were not analyzed separately. For these analyses, “offering 
opinions and solutions” included mediators offering their own solutions; offering their opinions (which included 
opinions about a potential solution, the situation, or the mediation process; analyzing the disputants’ relationship 
dynamics; praising both disputants’ behavior in mediation; etc.); offering legal assessments (including predicting 
the outcome in court, evaluating the strengths and weaknesses of the case, and providing legal information); etc. 
This study used factor analysis of mediators’ actions to empirically determine which actions to group together into 
styles. Some of the styles included an extensive list of actions; we do not list them all. Because data for different 
outcome measures were obtained from different subsets of cases at different points in the process, the factor 
analyses performed on each subset of cases produced different groupings of actions. Thus, the specific actions 
constituting each mediator style, and in some instances the styles themselves, are different for different outcome 
measures. Analyses of mediator actions were conducted controlling for case complexity, level of hostility, and 
disputants’ pre-mediation attitudes.  
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order, the filing of a consent order, 69 or whether and how many adversarial motions were filed.70 
Judges’ use of a “client-oriented” approach during settlement conferences, where they directed their 
discussion of the case value, risks of trial and benefits of settlement, and fairness of proposed 
settlement figures to the disputants instead of the lawyers, was not related to settlement.71 
 
2. Effect on Disputants’ Perceptions and Relationships  

The first set of mediator actions in this category involved recommending or proposing a particular 
settlement. When mediators in general civil cases recommended a particular settlement, disputants 
thought the mediation process was less fair and felt more pressured to settle than when mediators did 
not make a specific recommendation.72 When mediators in divorce mediation recommended a 
particular settlement, disputants who did not settle thought the process was less fair, but there was no 
effect on perceived fairness for disputants who settled.73 In the same study, mediators’ recommending a 
particular settlement was related to disputants’ seeing their children’s needs more clearly in cases that 
settled, but not in cases that did not settle.74 For both cases that settled and those that did not, 
disputants’ perceptions on all other dimensions in the above study,75 and on all dimensions in another 
study of divorce mediation,76 were not affected by mediators’ recommending a particular settlement. In 
a study of varied mediation settings, mediators’ use of a “substantive/suggestions” style was not related 
to “improved relationships.”77 
 
The second set of mediator actions in this category included suggesting possible settlement options or 
solutions. When mediators suggested possible settlement options, disputants in general civil cases felt 

                                                             
69 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For these analyses, mediators’ 
“offering perspectives” included mediators offering their opinions (which included opinions about a potential 
solution, the situation or the mediation process; analyzing the disputants’ relationship dynamics; praising both 
disputants’ behavior in mediation; or offering personal information or experiences, etc.); offering their own 
solutions; offering legal assessments (predicting the outcome in court, evaluating the strengths and weaknesses of 
the case, and/or providing legal information); etc. See also supra note 13.  
70 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. At follow-up six months later, the 
mediator approach was instead labeled “mediator telling” and included the same actions as “offering 
perspectives,” see supra note 69, except “mediators’ suggesting solutions” was dropped and several actions were 
added: advocating for or supporting one disputant’s position or ideas and praising or criticizing one disputant’s 
behavior or approach. 
71

 Wall & Rude, 1985, Study 2. This strategy also had no effect on the speed of settlement. 
72

 Wissler, 2002.   
73

 WISSLER, 1999, MAINE STUDY.  
74

 WISSLER, 1999, MAINE STUDY. 
75

 WISSLER, 1999, MAINE STUDY. These included whether disputants’ understanding of the other party’s views 
improved, their understanding of their own needs improved, their ability to deal with the other party regarding the 
children improved, and they were satisfied with the outcome. 
76

 WISSLER, 1999, OHIO STUDY. These included whether the mediation process was fair, they had enough chance to 
help decide the outcome, their understanding of the other party’s views improved, they were satisfied with the 
outcome, their children’s circumstances improved, and their ability to deal with the other party regarding the 
children improved. 
77 Lim & Carnevale, 1990. “Substantive/suggestions” included suggesting a particular settlement, compromises, 
trade-offs among issues, etc. There was a statistically significant interaction between this style and the level of 
“interparty hostility,” such that use of this style was negatively related to relationship improvement when hostility 
was low, but positively related to relationship improvement when hostility was high. For the measures constituting 
“interparty hostility,” see supra note 9. 
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more pressured to settle, but their perception of the fairness of the process was not affected.78 When 
mediators suggested possible options for settlement in divorce cases, disputants’ understanding of the 
other party’s views improved only in cases that settled, and disputants’ thought their children’s 
circumstances improved only in cases that did not settle; other perceptions were not related to 
mediators’ suggesting settlement options in either set of cases.79 In another study of divorce cases, 
when mediators suggested possible options for settlement, disputants in cases that settled were more 
likely to say mediation was fair, their understanding of the other party’s views and their own needs 
improved, and their dealings with the other party about the children would improve.80 Mediators’ 
suggesting settlement options, however, was not related to other disputant perceptions in cases that 
settled, and was not related to any disputant perceptions in cases that did not settle.81 In a study of 
varied mediation settings, mediators’ use of a “substantive/suggestions” style was related to “improved 
relationships.”82 
 
Mediators’ “offering opinions and solutions” was not related to any disputant perceptions of the 
mediation process or the mediator at the close of mediation in limited jurisdiction civil cases.83 In the 
same study, however, when mediators had “offered opinions and solutions” to a greater degree, 
disputants at follow-up several months after mediation were less likely to be satisfied with the outcome, 
to recommend mediation, to say the outcome was working for them, and to say they had changed their 

                                                             
78 Wissler, 2002.  
79 WISSLER, 1999, OHIO STUDY. For both cases that settled and those that did not, disputants’ perceptions that were 
not related to mediators’ suggesting possible options for settlement included: whether the process was fair, they 
had enough chance to help decide the outcome, they were satisfied with the outcome, and they felt their ability to 
deal with the other party regarding the children would improve.  
80 WISSLER, 1999, MAINE STUDY. 
81 WISSLER, 1999, MAINE STUDY. In cases that settled, mediators’ suggesting settlement options was not related to 
disputants’ satisfaction with the outcome and whether their understanding of their children’s needs improved.  
82 Lim & Carnevale, 1990. “Substantive/face-saving” included suggesting face-saving proposals and helping parties 
save face. “Improved relationships” included the mediators’ perception that interparty relations improved, they 
had learned to communicate, etc. There was a statistically significant interaction between this style and the level 
of “interparty hostility,” such that use of this style was negatively related to relationship improvement when 
hostility was low, but positively related to relationship improvement when hostility was high. For the measures 
constituting “interparty hostility,” see supra note 9. 
83 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. All analyses of the effect of mediator 
actions on disputants’ perceptions were conducted controlling for whether or not an agreement was reached. For 
these analyses, “offering opinions and solutions” included the actions listed supra note 68, except “offering legal 
assessments” was dropped. This study used factor analysis of the disputants’ perceptions to empirically group 
together sets of perceptions into composite measures. Because the labels do not convey the full range of 
perceptions that make up each composite measure, we list most of the individual perceptions instead of the 
composite measures they comprise. Disputants’ perceptions not related to “offering opinions and solutions” 
included: whether they could express themselves freely and the mediator listened without judging, did not take 
sides, treated them with respect and understood them; whether the mediator prevented discussion of important 
topics, pressured them to settle, and controlled decisions in mediation; whether underlying issues came out and 
disputants became clearer about their desires; whether the disputants understood each other better, listened to 
each other, controlled decisions in mediation; whether they were satisfied with the process, satisfied with the 
outcome, thought the outcome was fair and implementable, and thought the issues were resolved; whether the 
disputants acknowledged responsibility and apologized; whether they can talk about their concerns with the other 
party, etc.  
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approach to conflict, though other perceptions were not affected.84 In child custody mediation, 
mediators’ “offering perspectives” was not related to any of the disputants’ perceptions at the 
conclusion of mediation85 or six months later.86 In a study simulating a dispute between students, 
disputants thought mediators were more controlling and imposed solutions more when they used an 
“integration” strategy than when they used an “inaction” or “compensating” strategy; there were no 
differences in these perceptions between “integration” and “pressing” strategies.87 In the same study, 
disputants engaged in more reframing and problem-solution redefinition when mediators used an 
“integration” strategy than any of the other strategies. The “integration” strategy, however, did not 
differ from the other strategies in terms of disputants’ conflict management style, views of whether 
mediation clarified their positions, or views of the mediators’ “fairness” or “attentiveness.”88  
  

                                                             
84 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. For these analyses, “offering opinions 
and solutions” included all actions listed supra note 68, with the additional actions of not asking disputants to 
come up with solutions or discuss details of solutions. At follow-up, questions about outcomes referred not only to 
agreements reached in mediation, but also to agreements resulting from negotiation or settlement conferences 
and judicial orders on the merits. Disputants’ perceptions not related to “offering opinions and solutions” included: 
whether the other person had followed through, new problems arose, they experienced any inconvenience or 
costs associated with the situation; they can talk with the other person about issues; they have control over the 
issues, etc.  
85 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For these analyses, mediators’ 
“offering perspectives” included the actions listed supra note 69. Disputants’ perceptions not related to “offering 
perspectives” included: whether the mediator treated them with respect, listened without judgment, did not take 
sides, did not prevent important topics from being discussed, and did not control decisions made in mediation; the 
disputants listened to and understood each other and controlled decisions made in mediation; whether they could 
express themselves, discuss underlying issues, became clearer about what they wanted, and were understood by 
the mediator; whether they were satisfied with the mediation process and their interactions with the justice 
system and would recommend mediation; the agreement reached was implementable, met their children’s needs, 
resolved issues, and was fair; whether they can work with the other party regarding the children, etc. 
86

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. At follow-up six months after 
mediation, the mediator style was instead labeled “mediator telling” and included a somewhat different set of 
actions, see supra note 70. At follow-up, perceptions about outcomes referred not only to agreements reached in 
mediation, but also to agreements resulting from negotiation or settlement conferences and judicial orders on the 
merits. Disputants’ perceptions not related to “mediator telling” included: whether they and the other person 
followed through, new problems arose, their interactions had improved, they were satisfied with the outcome, 
how well the outcome was working for the children; whether they can talk with the other party and work together 
for the sake of the children, whether the children were doing well, etc.  
87

 Kimsey et al., 1994. “Integration” included offering solutions and trying to craft a remedy based on parties’ 
input. “Inaction” included nonintervention, facilitating the process, and playing no role in the outcome. 
“Compensating” included offering rewards to get the parties to settle. “Pressing” included using coercion or 
threatening punishment to get the parties to settle. 
88 Kimsey et al., 1994. For the specific perceptions making up these composite outcome measures, see supra note 
36. 



29 
 

TABLE V.B.2. Effect of Offering Recommendations, Suggestions, 
Evaluations, or Opinions on Disputants’ Perceptions and Relationships 

Negative effect No effect Positive effect 

Recommending a Particular Settlement 

Wissler, 1999, Maine Study 
Wissler, 2002 

Lim & Carnevale 
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 

Wissler, 1999, Maine Study 

Suggesting Possible Settlement Options 

Kimsey et al., 1994 
MD Day of Trial 
Wissler, 2002 

Kimsey et al., 1994 
MD Child Access 
MD Day of Trial 
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 
Wissler, 2002 

Kimsey et al., 1994 
Lim & Carnevale 
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 

Offering Evaluations or Opinions 

McDermott & Obar 
Wall et al., 2011 
Wissler, 2002 

McDermott & Obar 
Wissler, 1999, Ohio Study 
Wissler, 2002 

Wissler, 1999, Ohio Study 
Wissler, 2002 

 
The third set of mediator actions examined in this category involved case evaluation in various forms. 
When mediators used an “evaluative” (or a “pressing”) style, disputants in general civil cases tended to 
be less satisfied overall with the mediation process than when mediators used a “neutral” style.89 In a 
study of employment disputes settled through the EEOC, charging parties appeared to have more 
negative views on all dimensions when mediators were purely “evaluative” versus purely “facilitative.”90 
These dimensions were whether the mediation process was fair; they were satisfied with the fairness of 
the session; they had full opportunity to present their views; the mediator remained neutral, helped 
them develop options, understood their needs, and helped clarify their needs; the options discussed 
during mediation were realistic; they were satisfied with the results of mediation; and they obtained 
what they wanted from mediation. Responding parties’ perceptions were, for the most part, not 
affected by the mediators’ style, but responding parties appeared less likely to think the mediator 

                                                             
89 Wall et al., 2011. The only reported statistical significance test compared “evaluative” and “pressing” styles 
combined versus the “neutral” style. Thus, we do not know whether the satisfaction ratings for the “evaluative” 
style differed from those for the “pressing” style or would differ from those for the “neutral” style if analyzed 
alone. Satisfaction ratings for the “evaluative” style fell between the satisfaction ratings for the “neutral” and 
“pressing” styles. “Evaluative” included analyzing the case in a balanced way, pointing out each side’s strengths 
and weaknesses, discussing case merits, making suggestions, and giving their opinions about what the parties 
should do. For the actions constituting the “pressing” and “neutral” styles, see supra note 2. Mediator strategy and 
case type did not interact to affect satisfaction ratings. 
90

 McDermott & Obar, 2004. These data are from only cases that settled. No statistical significance tests were 
reported, so whether these are “true” (i.e., statistically significant) differences is not known. We report here as 
apparent differences only “differences” of 5% or greater; the largest difference was 9%. “Purely evaluative” 
included actions designed to influence a party‘s perception or position, such as opining, challenging, predicting trial 
outcome, suggesting, or reality checking. “Purely facilitative” included structuring the agenda and assisting the 
disputants to resolve the dispute without coercion or pressure. When mediators used a “hybrid” style (a mixture of 
actions from both styles), disputants’ perceptions either were intermediate between or similar to one or the other 
of the “pure” styles, depending on the measure. It is unclear whether the mediators, when answering the 
questions used to determine their style, were describing what they did to help resolve the dispute or what they did 
that they thought contributed to its resolution.  
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understood their needs, helped clarify their needs, and the options discussed during mediation were 
realistic when mediators were purely “evaluative” versus purely “facilitative.”91  
 
When mediators in general civil cases emphasized the risks or costs of trial, discussed the likely trial 
outcome, or pointed out weaknesses in the disputant’s position and the other party’s position, 
disputants were less satisfied overall with the mediation process.92 When mediators evaluated the 
merits of the case for the parties in general civil cases, disputants thought the process was more fair, but 
their perceptions of settlement pressure were not affected.93 When mediators evaluated the merits of 
the case in divorce mediation, disputants who settled reported greater improvement in their 
understanding of the other party’s views, and disputants in cases that did not settle felt the mediation 
process was more fair and they had a greater chance to help decide the outcome; but no other 
perceptions were affected for either group.94 In the same study, mediators’ disclosing their opinion on 
the merits or their views of the appropriate settlement was not related to disputants’ assessments on 
any dimension in both cases that did and did not settle.95 In general civil cases, mediators’ expressing 
their views of the case rather than keeping their views silent was related to disputants feeling more 
pressured to settle, but was not related to their perception that the process was fair.96 
 
3. Effect on Attorneys’ Perceptions 

Attorneys in general civil cases thought the mediation process was more fair when mediators engaged in 
each of the following actions than when they did not: suggested possible settlement options, assisted 
the parties in evaluating the case, or assisted the parties in evaluating the value of the case.97 In the 
same study, however, attorneys’ assessments of the fairness of the mediation process were not related 
to whether the mediators engaged in each of these actions: recommended a particular settlement, 
evaluated the merits of the case for the parties, or kept their views of the case silent. In another study of 
general civil cases, mediators’ offering their assessment of the case value had essentially no effect on 
attorneys’ perceptions. 98 When mediators assessed the case, attorneys in one court were less satisfied 
with the mediation for their client, but there was no effect in three other courts. And in none of the 
courts did mediator assessment affect attorneys’ satisfaction with the outcome for their client, the 
fairness of the mediation, the fairness of the outcome for their client, and whether mediation affected 
the parties’ relationship. In divorce cases, attorneys’ perception of the fairness of the mediation process 
was not related to whether mediators recommended a particular settlement or suggested possible 
options for settlement.99 

                                                             
91

 McDermott & Obar, 2004. For the responding parties’ perceptions not related to mediators’ actions, see the 
perceptions listed supra note 90 and accompanying text.  
92

 Wall et al., 2011.   
93

 Wissler, 2002.  
94

 WISSLER, 1999, OHIO STUDY. For both cases that did and did not settle, disputants’ perceptions not related to 
mediators’ evaluating the case merits included whether they were satisfied with the outcome, their children’s 
circumstances improved, and their ability to deal with the other party regarding the children improved. In cases 
that settled, mediators’ evaluating the case merits also was not related to disputants’ views of the fairness of the 
process or their chance to help decide the outcome. In cases that did not settle, evaluation also was not related to 
disputants’ understanding of the other party’s views. 
95 WISSLER, 1999, OHIO STUDY. See supra note 94 for the perceptions examined.  
96 Wissler, 2002.   
97 Wissler, 2002. 
98 Hensler, 2001.  
99 WISSLER, 1999, MAINE STUDY.  
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TABLE V.B.3. Effect of Offering Recommendations, Suggestions,  

Evaluations, or Opinions on Attorneys’ Perceptions 
Negative effect No effect Positive effect 

Hensler Hensler 
Wissler, 1999, Maine Study 
Wissler, 2002 

Rosenberg & Folberg (ENE) 
Wissler, 2002 

 
In a study of Early Neutral Evaluation in general civil cases, attorneys were more satisfied with the 
session when the neutrals engaged in each of the following actions than when they did not: gave their 
views on the merits, the monetary value of the case, and procedures; suggested a specific dollar figure 
for settlement; and predicted a specific verdict.100  
 

C. Eliciting Disputants’ Suggestions or Solutions 

Only a small number of studies examined the effects of eliciting disputants’ suggestions or solutions; 
most found these mediator actions were related to increased settlement. Eliciting disputants’ 
suggestions or solutions also was related to disputants’ higher joint goal achievement, being more likely 
to reach a consent order, and being less likely to return to court for an enforcement action; but these 
mediator actions were not related to the personalization of mediated agreements or the filing of post-
mediation adversarial motions. Eliciting disputants’ suggestions or solutions either had no effect on 
disputants’ perceptions and relationships or was associated with more favorable views of the mediator, 
the mediation process, the outcome, and their ability to work with the other disputant.  

1. Effect on Settlement and Related Outcomes   

When mediators “elicited participant solutions” in limited jurisdiction civil cases, settlement was more 
likely, and disputants were less likely to return to court for enforcement action within a year.101 When 
mediators “elicited participant solutions” in child custody cases, settlement was more likely and a 
consent order was more likely to be reached, but there was no effect on whether mediated agreements 
were personalized or whether and how many adversarial motions were filed.102 Settlement also 
appeared more likely in divorce cases when mediators requested that disputants provide proposals, 
clarification of those proposals, and evaluation of the other disputant’s opinions or proposals.103 Each of 

                                                             
100

 Rosenberg & Folberg, 1994. The neutrals’ actions in ENE might have had more impact than in mediation 
because assessment by the neutral is an expected and integral part of ENE sessions. Settlement possibilities 
generally are discussed in ENE; if no settlement is reached, case management issues are explored. Id. 
101

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. The same actions comprised “eliciting 
participant solutions” for all outcome measures discussed in this section. These actions included asking disputants 
for suggestions and solutions, summarizing those ideas or agreements, checking their reaction to those solutions, 
and not asking open-ended or closed-ended questions. 
102

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For most of these analyses, “eliciting 
participant solutions” included asking disputants for suggestions and solutions, summarizing those ideas or 
agreements, checking their reaction to those solutions, not giving a legal assessment, and not asking open-ended 
or closed-ended questions. For the analyses of adversarial motions, which were assessed at follow-up six months 
after mediation, “eliciting participant solutions” included the same actions as above, except “offering legal 
assessments” was dropped. 
103 Donohue et al., 1985. No statistical significance tests were reported, so this might not be a “true” (i.e., 
statistically significant) difference. For this study, we report as apparent differences only “differences” of 14% or 
greater. 
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the following actions was related to increased settlement in community mediation: mediators’ 
challenging disputants to generate new ideas, posing problems to be solved, suggesting new ideas, and 
requesting disputants’ reaction to those ideas.104 Each of those actions, except requesting disputants’ 
reactions, also was related to greater joint goal achievement. Testing proposals, however, was not 
related to settlement in labor-management disputes.105  

TABLE V.C.1. Effect of Eliciting Disputants’ Suggestions or Solutions 
on Settlement and Related Outcomes 

Reduced settlement / Negative effect No effect Increased settlement / Positive effect 

 Karim & Pegnetter 
MD Child Access 

Donohue et al., 1985 
MD Child Access 
MD Day of Trial 
Zubek et al. 

 
2. Effect on Disputants’ Perceptions and Relationships  

When mediators “elicited participant solutions” in a study of limited jurisdiction civil cases, disputants 
were less likely to say the mediator controlled decisions made in mediation, pressured them to settle 
and prevented the discussion of important issues; and they were more likely to say they understood 
each other better and listened, together controlled decisions in mediation, and the other person took 
responsibility and apologized; and, several months after mediation, they had changed their approach to 
conflict.106 However, other perceptions assessed at the conclusion of mediation and at follow-up several 
months later were not related to the extent to which mediators “elicited participant solutions.” 107 
Disputants’ satisfaction with the mediation process and outcome in community mediation was not 
related to whether the mediators suggested new ideas, requested disputants’ reaction to those ideas, 
challenged disputants to generate new ideas, or posed problems to be solved.108   

When mediators “elicited participant solutions” in a study of child custody mediation, disputants were 
more likely to say the other person listened, they understood each other better, and together they 
controlled the decisions made in mediation; underlying issues came out, they could express themselves, 
they were clearer about what they wanted, and the mediator understood them; and they felt there was 
a range of options for resolving the issues and they can work together to make decisions regarding the 

                                                             
104 Zubek et al., 1992. See supra note 1.   
105 Karim & Pegnetter, 1983.  
106

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. For the actions comprising “eliciting 
participant solutions” for all perceptions discussed in this section, see supra note 101.   
107 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. Disputants’ perceptions assessed at 
the conclusion of mediation that were not related to “eliciting participant solutions” included: whether they could 
express themselves, the mediator listened without judging, did not take sides, understood them and treated them 
with respect; whether underlying issues came out and they were clearer about what they wanted; whether they 
were satisfied with the process and outcome, thought the outcome was fair and could be implemented and the 
issues were resolved; whether they took responsibility; etc. At follow-up several months after mediation, 
questions about the outcome referred to agreements reached in mediation and non-judicial settlement 
conferences as well as to trial decisions. Disputants’ perceptions assessed at follow-up that were not related to 
“eliciting participant solutions” included: whether they were satisfied with the outcome, would recommend 
mediation to others, and the outcome was working for them; whether the other person had followed through, 
new problems arose, they experienced any inconvenience or costs associated with the situation; they have control 
over the issues and can talk with the other person about them, etc.  
108 Zubek et al., 1992. See supra note 1. 
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children.109 However, several other perceptions assessed at the conclusion of mediation,110 and all 
perceptions assessed at follow-up six months after mediation,111 were not related to mediators’ 
“eliciting participant solutions.”  

TABLE V.C.2. Effect of Eliciting Disputants’ Suggestions or Solutions 
on Disputants’ Perceptions and Relationships 

Negative effect No effect Positive effect 
 
 

MD Child Access 
MD Day of Trial 
Zubek et al. 

MD Child Access 
MD Day of Trial 

 
3. Effect on Attorneys’ Perceptions 
 
None of the studies examined the effects of eliciting disputants’ suggestions or solutions on attorneys’ 
perceptions of mediation. 

D. Addressing Disputants’ Emotions, Relationships, or Hostility   

Most studies found giving more attention to disputants’ emotions, relationships, or sources of conflict 
either increased settlement or did not affect settlement, and either reduced or did not affect post-
mediation court actions. A few studies, however, found these actions were associated with reduced 
settlement. Trying to reduce emotional tensions or control hostility had mixed effects on settlement – 
positive, negative, and no effect. Giving more attention to disputants’ emotions, relationships, or 
sources of conflict either had no effect on disputants’ perceptions and relationships or was associated 
with more favorable views of the mediator, the mediation process, the outcome, and their ability to 
work with the other disputant.  
 
  

                                                             
109 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For these analyses, “eliciting 
participant solutions” included asking disputants for suggestions and solutions, summarizing those ideas or 
agreements, checking disputants’ reaction to suggested solutions, not giving a legal assessment, and not asking 
open-ended or closed-ended questions. See also supra note 13.  
110

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. Disputants’ perceptions not related 
to “eliciting participant solutions” included: whether the mediator treated them with respect, listened without 
judging, did not take sides, did not prevent important issues from being discussed, and did not control decisions 
made in mediation; they were satisfied with the mediation process and their interactions with the justice system 
and would recommend mediation; whether the agreement reached was fair, implementable, met their children’s 
needs and resolved issues; etc.  
111 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. At follow-up, “eliciting participant 
solutions” included the same actions as supra note 109, except “not offering legal assessments” was dropped. 
Questions about outcomes at follow-up referred not only to agreements reached in mediation, but also to 
agreements resulting from negotiation or settlement conferences and judicial orders on the merits. Disputants’ 
perceptions not related to mediators’ “eliciting participant solutions” included: whether they were satisfied with 
the outcome, it was working for the children, there were new problems, both parties followed through, their 
interactions with the other party improved, they can talk with the other party and work together for the sake of 
the children, the children were doing well, etc. 
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 1.  Effect on Settlement and Related Outcomes 
 
The first set of mediator actions in this category involved addressing disputants’ emotions, relationships, 
or sources of conflict. When mediators used a “problem-solving” style rather than a “settlement-
orientation” style in divorce cases, settlement was more likely and fewer cases took post-mediation 
court action, though there was no difference in the mean number of court actions taken.112 Settlement 
also appeared more likely when divorce mediators requested information about the disputants’ 
relationship or feelings.113 There appeared to be greater movement toward settlement in another study 
of divorce cases when mediators gave more attention to disputants’ interests and emotional and 
relational concerns than when they focused more narrowly on the facts to the exclusion of other 
issues.114 In another divorce mediation study, however, settlement was less likely when mediators spent 
more time making or requesting disclosures of feelings and when they spent more time coaching parties 
about or correcting their negotiating behavior.115  
 
In child custody mediation, when mediators “reflected emotions/interests” to a greater extent, 
settlement was less likely, but the agreements reached were more personalized. 116 In the same study, 
mediators’ “reflecting emotions/interests” had no effect on progress toward a consent order, reaching a 
consent order, or whether and how many post-mediation adversarial motions were filed. In another 
study of divorce cases, mediators’ encouraging disputants to express their feelings was not related to 
settlement.117 In limited jurisdiction civil cases, mediators’ “reflecting emotions/interests” was not 
related to settlement or to whether disputants returned to court within a year for an enforcement 
action.118   

                                                             
112 Kressel et al., 1994. Mediators with a “problem-solving” style used constructive problem-solving approaches, 
worked to gain an understanding of relevant sources of conflict and the parties’ circumstances and constraints, 
and ultimately presented the parties with proposals to break impasse that took this information into account. 
Mediators with a “settlement orientation” style were primarily concerned with getting a settlement; had a narrow 
issue focus; did not probe or question the disputants closely about their conflict, circumstances, or needs; and 
made premature and insistent proposals. The cases in this study involved extremely high levels of pre-mediation 
conflict. 
113 Donohue et al., 1985. No statistical significance tests were reported, so this might not be a “true” (i.e., 
statistically significant) difference. For this study, we report as apparent differences only “differences” of 14% or 
greater. 
114 Donohue et al., 1994. These approaches were described as the mediators conducting a “more open-ended, 
broader discussion of perceptions associated with interests, values, and relationship topics” versus “a more closed-
ended, information-based mediation.” The two approaches were used in different mediation programs in different 
counties during different time periods. Because none of the cases reached a final mediation agreement, the 
researchers compared cases that reached more than the mean number of agreements on single issues to cases 
that reached fewer than the mean number of agreements. No specific data or statistical significance tests were 
reported. 
115

 Slaikeu et al., 1985. 
116

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For these analyses, “reflecting 
emotions/interests” consisted of a large number of actions including: addressing and encouraging disputants to 
express their feelings; paraphrasing or reflecting back the interests, values, or goals disputants expressed; pointing 
out things the disputants had in common; not giving their opinion about the situation or solutions, etc.  
117 WISSLER, 1999, MAINE STUDY.  
118 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. For these analyses, “reflecting 
emotions/interests” included addressing and encouraging disputants to express their feelings; paraphrasing or 
reflecting back the interests, values, or goals the disputants expressed; and not giving their opinion about the 
situation or solutions.  
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TABLE V.D.1. Effect of Addressing Disputants’ Emotions, Relationships, or Hostility 

on Settlement and Related Outcomes 
Reduced settlement / Negative effect No effect Increased settlement / Positive effect 

Addressing Disputants’ Emotions, Relationships, or Sources of Conflict 

MD Child Access 
Slaikeu et al. 

Kressel et al. 
MD Child Access 
MD Day of Trial 
Wissler, 1999, Maine Study 

Donohue et al., 1985 
Donohue et al., 1994 
Kressel et al.  
MD Child Access 

Trying to Control Disputants’ Hostility or Reduce Emotional Tensions 

Cohn 
Hiltrop, 1985 

Cohn 
Dilts & Karim 

Dilts & Karim 
Posthuma et al. 

 
The second set of mediator actions in this category involved trying to control disputants’ hostility or 
reduce emotional tensions. When mediators in general civil cases used a “referee” style that involved 
attempting to control disputants’ hostility, settlement was “slightly” less likely than when they used an 
“instigator” or “evaluator” style, but settlement rates did not differ between the “referee” style and a 
“facilitative” style.119 Settlement was less likely when mediators tried to reduce emotional tensions in 
labor-management disputes.120 When mediators tried to control the expression of hostility, settlement 
was more likely for union negotiators but was not affected for management negotiators.121 “Settlement” 
was more likely in labor-management disputes when mediators controlled expressions of hostility along 
with suggesting proposals to help avoid the appearance of defeat.122  
 
2. Effect on Disputants’ Perceptions and Relationships 
 
Research has examined the effects on disputants’ perceptions and relationships of addressing 
disputants’ emotions, relationships, or sources of conflict, but has not examined the effects of trying to 
control hostility. When mediators used a “problem-solving” rather than a “settlement orientation” style 
in divorce cases, disputants were more likely to say their co-parental relationship improved and they 
generally had more favorable views of their mediation experience.123 When mediators had a 
“relationship” orientation rather than a “settlement” orientation, defendants were more likely to report 
their relationship had improved four to eight months after community mediation, but no difference was 
seen for plaintiffs.124 In that same study, however, the mediators’ orientation was not associated with 
compliance with the agreement or the development of new problems for either party. In a study of 
divorce cases, disputants appeared to be more satisfied with mediation when mediators gave more 
attention to disputants’ emotional and relational concerns than when they focused more narrowly on 

                                                             
119 Cohn, 1996. The “referee” style also involved not focusing on closure. See supra note 3 for the actions 
constituting the other styles. No statistical significance tests or settlement rates were reported, so these might not 
be “true” (i.e., statistically significant) differences.  
120 Hiltrop, 1985.  
121 Dilts & Karim, 1990. 
122 Posthuma et al., 2002. These two actions were combined into a single measure. “Settlement” included whether 
the dispute was settled; anything was left unclear; and the agreement reached was mutually beneficial, lasting, 
had no political ramifications, and felt like their own. 
123 Kressel et al., 1994. See supra note 112 for definitions of the styles. 
124 Pruitt et al., 1993. Mediators with a “relationship” orientation focused on building capacity for future problem-
solving; mediators with a “settlement” orientation focused on reaching agreement. These analyses involved the 
same mediation and med-arb cases as in Zubek et al., supra note 1, but were based on information obtained four 
to eight months after mediation.  
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the facts to the exclusion of other issues.125 In a study simulating divorce mediation, mediators who 
were ranked more highly attended more to socioemotional needs and expression than did lower-ranked 
mediators.126  
 
In limited jurisdiction civil cases, when mediators “reflected emotions/interests,” disputants were more 
likely to say the other party took responsibility and apologized, they can talk with the other party about 
their concerns, the situation would change, and the court cares about helping resolve problems fairly. 
However, most disputant perceptions assessed at the conclusion of mediation,127 and all disputant 
perceptions assessed at follow-up several months later,128 were not related to mediators’ “reflecting 
emotions/interests.” In child custody mediation, when mediators “reflected emotions/interests,” 
disputants were more likely to say the other person listened to them, they understood each other 
better, together controlled the decisions made in mediation, saw a range of options for resolving issues, 
can work with the other party regarding the children,129 can talk with the other parent and work as a 
team for the sake of the children, and the children were doing well.130 However, most disputant 
perceptions assessed at the conclusion of mediation131 and six months after mediation132 were not 
related to mediators’ “reflecting emotions/interests.”  

                                                             
125 Donohue et al., 1994. No specific data or statistical significance tests were reported. See supra note 114. 
126 Gale et al., 2002. The two top-ranked mediators, however, each addressed emotional issues in different ways. 
Twenty simulations were rank ordered by the actors who had played the roles of disputants; two mediations from 
the top quartile and two from the bottom quartile were examined in detail. The criteria used for ranking and for 
choosing which simulations to examine were not specified.  
127 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. For these analyses, “reflecting 
emotions/interests” included the actions listed supra note 118. Disputants’ perceptions not related to these 
actions included: whether they could express themselves freely, the mediator listened without judging, did not 
take sides, understood them and treated them with respect; they listened to each other and understood each 
other better and together controlled the decisions in mediation; whether the mediator pressured them to settle, 
controlled decisions in mediation and prevented discussion of important topics; underlying issues came out and 
they were clearer about what they wanted; they were satisfied with the process and outcome, thought the 
outcome was fair and could be implemented, and issues were resolved; etc.  
128 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. For these analyses, “reflecting 
emotions/interests” included the actions listed supra note 118, except “not offering an opinion” was dropped. 
Questions about the outcome at follow-up referred to agreements reached in mediation and non-judicial 
settlement conferences as well as to trial decisions. Disputants’ perceptions at follow-up that were not related to 
“reflecting emotions/interests” included: whether they changed their approach to conflict, the other person had 
followed through, new problems arose, they experienced inconvenience or costs associated with the situation; 
they can talk with the other person about issues and had control over issues; and they were satisfied with the 
outcome, thought it was working, and would recommend mediation; etc.   
129

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. For analyses involving perceptions 
obtained at the conclusion of mediation, “reflecting emotions/interests” included the actions listed supra note 
115. 
130

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. Questions about outcomes at follow-
up referred not only to agreements reached in mediation, but also to agreements resulting from negotiation or 
settlement conferences and judicial orders on the merits. For analyses involving perceptions obtained six months 
after mediation, “reflecting emotions/interests” included only three of the actions list supra note 115, namely 
addressing and encouraging disputants to express their feelings; paraphrasing or reflecting back the interests, 
values, or goals disputants expressed; and not offering their own solutions. And three new actions were added to 
this style:  paraphrasing what disputants said about the main issues in conflict, not introducing issues the 
disputants hadn’t raised, and using open-ended questions.  
131 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. Disputants’ perceptions not related 
to “reflecting emotions/interests” included: whether the mediator treated them with respect, listened without 
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When mediators encouraged disputants in divorce mediation to say how they felt, disputants who 
settled felt the mediation process was more fair, their understanding of the other party’s views and 
their own needs had improved, and they were more satisfied with the outcome. In the same study, 
however, mediators’ encouraging disputants to say how they felt was not related to other perceptions 
in cases that settled, and was not related to any perceptions in cases that did not settle.133 In another 
study of divorce mediation, when mediators encouraged disputants to express how they felt, disputants 
who settled thought the mediation process was more fair, their understanding of the other party’s views 
improved, their dealings with the other party about the children would improve, and they were more 
satisfied with the outcome.134 In that same study, disputants who did not settle also thought the 
mediation process was more fair, their understanding of the other party’s views improved, their 
dealings with the other party about the children would improve, and they had more chance to help 
decide the outcome when mediators encouraged them to express how they felt. For both cases that did 
and did not settle, however, other perceptions were not related to mediators’ encouraging them to 
express how they felt.135   
 

TABLE V.D.2. Effect of Addressing Disputants’ Emotions or Relationships 
on Disputants’ Perceptions and Relationships 

Negative effect No effect Positive effect 

 MD Child Access 
MD Day of Trial 
Pruitt et al. 
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 

Donohue et al., 1994 
Gale et al. 
Kressel et al. 
MD Child Access 
MD Day of Trial 
Pruitt et al. 
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 

 
  

                                                                                                                                                                                                    
judging, did not take sides, prevented discussion of important topics, and controlled decisions made in mediation; 
whether they could express themselves, underlying issues came out, they became clearer about what they 
wanted, and the mediator understood them; whether they were satisfied with the mediation process and their 
interactions with the justice system and would recommend mediation; whether the agreement reached was fair, 
implementable, met their children’s needs and resolved issues; etc. 
132

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. Disputants’ perceptions at follow-up 
that were not related to “reflecting emotions/interests” included: whether both parties followed through, new 
problems arose, their interactions improved, they were satisfied with the outcome, and it was working for the 
children, etc. 
133

 WISSLER, 1999, MAINE STUDY. In cases that settled, mediators’ encouraging disputants to express how they felt 
was not related to disputants’ perceptions of whether their dealings with the other party about the children or 
their understanding of their children’s needs had improved.  
134

 WISSLER, 1999, OHIO STUDY. 
135 WISSLER, 1999, OHIO STUDY. In cases that settled, mediators’ encouraging disputants to express how they felt was 
not related to disputants’ perceptions of whether they had a chance to help decide the outcome or whether their 
children’s circumstances improved. In cases that did not settle, mediators’ encouraging disputants to express how 
they felt was not related to disputants’ perceptions of whether their children’s circumstances improved or 
whether they were satisfied with the outcome. 
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3. Effect on Attorneys’ Perceptions 
 
Attorneys’ perceptions of the fairness of the mediation process were not related to whether mediators 
encouraged the parties to express their feelings.136 
 

E. Working to Build Rapport and Trust, Expressing Empathy, Structuring the Agenda, or Other 
“Process” Styles and Actions 

Most studies found that working to build rapport and trust with and between the disputants, expressing 
empathy, or praising the disputants either increased settlement or had no effect on settlement. Actions 
to structure the issues and agenda, for the most part, either increased settlement or had no effect. 
Other “process” actions and approaches had mixed effects on settlement -- positive, negative, and no 
effect. For the most part, these various mediator actions either had no effect on disputants’ perceptions 
and relationships or were associated with improved relationships and more favorable perceptions of the 
mediator, the mediation process, and the outcome.    
 
1. Effect on Settlement and Related Outcomes  
 
The first set of mediator actions and styles in this category involved working to build rapport and trust 
with and between the parties, expressing empathy, or praising the disputants. When mediators in varied 
mediation settings used either a “reflexive” or a “contextual/trust” style to a greater degree, “general 
settlement” was more likely.137 In labor-management disputes, settlements generally increased when 
mediators tried to gain the parties’ trust138 or used “friendliness,”139 although mediators’ use of 
“reflexive” tactics was not related to settlement.140 Settlement appeared “slightly” less likely when 
mediators used a “facilitator” style in general civil cases than when they used an “instigator” or 
“evaluator” style.141 In international disputes, “non-directive” strategies that included “communication-
facilitation” strategies generally appeared less likely to produce “successful outcomes” than “directive” 
strategies.142  

                                                             
136 WISSLER, 1999, MAINE STUDY.  
137 Lim & Carnevale, 1990. “Reflexive” included developing rapport with parties, speaking their language, using 
humor, avoiding taking sides, etc. “Contextual/trust” included developing goals for mediation, developing trust 
between parties, gaining parties’ trust, discussing interests, clarifying needs, and expressing pleasure at progress. 
For the outcomes constituting “general settlement,” see supra note 9. 
138

 Dilts & Karim, 1990; this relationship was seen for both union and management negotiators. Karim & Pegnetter, 
1983; this relationship was seen for management negotiators but not union negotiators.   
139

 Posthuma et al., 2002. “Friendliness” included tried to gain trust/confidence, let parties blow off steam, 
suggested tradeoffs among issues, attempted to speak parties’ language, and used humor. “Settlement” included 
whether the dispute was settled; anything was left unclear; and the agreement reached was mutually beneficial, 
lasting, caused any political ramifications, and felt like their own.  
140

 Carnevale & Pegnetter, 1985. “Reflexive” tactics included developing rapport, gaining trust, using humor, and 
avoiding taking sides. 
141 Cohn, 1996. “Facilitator” included focusing on establishing the process and trust and not suggesting particular 
solutions. See supra note 3 for the actions constituting the other styles. No statistical significance tests and no 
settlement rates were reported, so these might not be “true” (i.e., statistically significant) differences. 
142 Bercovitch & Lee, 2003. The “communication-facilitation” strategy included gaining the trust and confidence of 
the parties, developing rapport, identifying issues and interests, clarifying the situation, avoiding taking sides, 
developing a framework for understanding, encouraging meaningful communication, offering positive evaluations, 
etc. The category of “non-directive” strategies also included a “procedural-formulative” strategy, see infra note 
160. “Successful outcomes” included ceasefires and both partial and full settlements. For the actions constituting a 
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Mediators’ use of empathy was related to more settlement and greater joint goal achievement in 
community mediation.143 However, mediators’ use of empathy was not related to settlement in general 
civil144 or in labor-management disputes.145 In a study simulating a campus-based business dispute, 
settlement was more likely when mediators used “empathic” listening rather than “discriminative” 
listening, but there was no difference in settlement between “empathic” and “critical” listening.146 
Praising the disputants was not related to settlement or joint goal achievement in community 
mediation,147 but was related to more settlement in general civil disputes.148 

TABLE V.E.1. Effect of Working to Build Rapport and Trust, Expressing Empathy or Praise, Structuring 
the Agenda, or Other “Process” Styles and Actions on Settlement and Related Outcomes 

Reduced settlement / Negative effect No effect Increased settlement / Positive effect 

Working to Build Rapport and Trust, Expressing Empathy or Praise 

Bercovitch & Lee 
Cohn 
 

Carnevale & Pegnetter 
Karim & Pegnetter 
Kimsey et al., 1993 
Wall & Chan-Serafin, 2009 
Zubek et al. 

Dilts & Karim 
Karim & Pegnetter 
Kimsey et al., 1993 
Lim & Carnevale 
Posthuma et al. 
Wall et al., 2011 
Zubek et al. 

Structuring the Agenda 
Hiltrop, 1989, Study 2 
 

Carnevale & Pegnetter 
Donohue et al., 1985 
Karim & Pegnetter 
Zubek et al. 

Dilts & Karim 
Hiltrop, 1989, Study 2 
Karim & Pegnetter 
Lim & Carnevale 
Posthuma et al. 
Vanderkooi & Pearson 
Zubek et al. 

Other “Process” Approaches 

Bercovitch & Lee 
Karim & Pegnetter 
Wall & Chan-Serafin, 2010 
Wall et al., 2011  
Woodward 

Bartunek et al. 
Karim & Pegnetter 
Wissler, 1999, Maine Study 
Wissler, 1999,Ohio Study 
Woodward 

Dilts & Karim 
Donohue et al., 1985 
Hiltrop, 1985 
Hiltrop, 1989, Study 2 
Woodward 

 
The second set of mediator actions in this category involved structuring the issues and agenda. When 
mediators in varied mediation settings used a “contextual/agenda” style to a greater degree, “general 

                                                                                                                                                                                                    
“directive” strategy, see supra note 6. Statistical significance tests for the overall effect of directive versus non-
directive strategies on settlement were not reported, only for their effect broken down by various other factors, so 
these might not be “true” (i.e., statistically significant) differences. The apparent differences for the majority of 
dimensions, however, were relatively large (greater than 15%). 
143 Zubek et al., 1992. “Empathy” included demonstrations of concern and perspective taking. See also supra note 
1. 
144 Wall & Chan-Serafin, 2009. 
145 Karim & Pegnetter, 1983. No relationship was seen for either union or management negotiators. 
146 Kimsey et al., 1993. “Empathic” listening involved responding to disputants’ emotional signals and included 
both of the other listening skills. “Critical” listening involved analyzing the validity and quality of arguments. 
“Discriminative” listening focused on understanding and remembering. More reframing by disputants was seen 
with “empathic” and “discriminative” listening than with “critical” listening. 
147 Zubek et al., 1992. This included praising the disputants’ behavior in mediation, their current position, or their 
past behavior. See also supra note 1.  
148 Wall et al., 2011. 
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settlement” was more likely.149 Mediators’ suggesting an agenda in community mediation was not 
related to settlement, but was related to greater joint goal achievement.150 Mediators’ identifying or 
enforcing topics or the agenda was not related to settlement in divorce mediation.151 In labor-
management disputes, mediators’ simplifying the agenda152 and building or helping devise a framework 
for negotiation153 were generally related to increased settlement. In labor-management mediation, 
mediators’ suggesting separating issues to reach a partial deal and emphasizing the need to make 
concessions increased settlement, but mediators’ suggesting parties deal with the most difficult issues 
first, grouping multiple issues to create a package, and asking parties to identify their bottom-line 
positions decreased settlement.154 One study of labor-management disputes found increased 
“settlement” with a broad set of mediator “process” actions that included structuring the agenda,155 but 
another found no effect on settlement of a somewhat similar set of “nondirective” mediator actions.156  
In a study of divorce cases, the two mediators with the highest settlement rates both actively structured 
the mediation, though each did that in different ways.157  
 
The third set of mediator actions in this category included a broad range of other process-focused 
approaches. Two studies of general civil cases found that settlement was less likely when mediators 
used a “neutral” style than either a “pressing” or “evaluative” style.158 A study simulating the mediation 
of a labor-management dispute found no effect on settlement when mediators used a “process” or a 

                                                             
149 Lim & Carnevale, 1990. “Contextual/agenda” included prioritizing issues, developing a framework for 
mediation, simplifying the agenda, etc. For the outcomes constituting “general settlement,” see supra note 9. 
There was a statistically significant interaction of the “contextual/agenda” style with the level of “interparty 
hostility,” such that this style was more strongly related to “general settlement” when hostility was high than 
when it was low. For the measures constituting “interparty hostility,” see supra note 9.  
150 Zubek et al., 1992. See also supra note 1. 
151 Donohue et al., 1985. No statistical significance tests were reported; however, the percentage of settlements 
for mediators who did versus did not engage in these actions was identical. 
152 Dilts & Karim, 1990. This relationship was seen for both union and management negotiators.    
153 Dilts & Karim, 1990; this relationship was seen for both union and management negotiators. Karim & Pegnetter, 
1983; this relationship was seen for union negotiators but not management negotiators. 
154 Hiltrop, 1989, Study 2. 
155 Posthuma et al., 2002. This composite measure included: attempting to simplify the agenda by simplifying or 
combining issues, controlling the timing and pace of negotiations, using frequent caucusing, and keeping the 
parties bargaining. “Settlement” included whether the dispute was settled; anything was left unclear; and the 
agreement reached was mutually beneficial, lasting, had no political ramifications, and felt like their own. There 
was a significant interaction with party hostility, such that settlement was more likely if this approach was used 
when interparty hostility was the obstacle to settlement. 
156

 Carnevale & Pegnetter, 1985. “Nondirective” included prioritizing issues, simplifying the agenda, developing a  
framework, focusing on issues, controlling timing, letting disputants blow off steam, using frequent caucuses,  
dealing with constituent problems, controlling hostility, helping them save face, taking responsibility for 
concessions, using late hours, and keeping the negotiators at the table.   
157 Vanderkooi & Pearson, 1983. The article does not report what the mediators with lowest settlement rates did 
with regard to structuring the session, so we do not know if their actions differed from the mediators with the 
highest settlement rates.  
158 Wall & Chan-Serafin, 2010; Wall et al., 2011. The data in these two studies are not entirely independent; the 
cases in one study are a subset of the cases in the other study. “Neutral” included not taking sides, not telling 
disputants what to do, and not evaluating or attempting to change parties’ positions. See supra note 2 for the 
other styles.  
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“passive” approach compared to a “content” approach.159 In international disputes, “non-directive” 
strategies that included “procedural-formulative” strategies generally appeared less likely to produce 
“successful outcomes” than “directive” strategies.160  
 
In divorce mediation, settlement was not related to mediators’ frequently summarizing what the parties 
said or trying to even out bargaining imbalances.161 Settlement appeared more likely when divorce 
mediators engaged in each of these actions than when they did not: reframed disputants’ proposals, 
continuously pointed out areas of agreement, asked disputants for clarification of statements, identified 
and enforced interaction rules, terminated and initiated topics, and provided information about the 
mediation process and the role of the mediator.162 Mediators’ clarifying the needs of the other party 
was related to increased settlement in labor-management disputes.163 Settlement appeared more likely 
when mediators in general civil cases helped the parties negotiate and provided a suitable negotiation 
environment.164 In the same study, urging the disputants to talk had no effect on settlement in 
mediation with attorney-mediators, but appeared to reduce settlement in judicial mediation.165  
 
In labor-management disputes, mediators’ suggesting parties review their needs with their constituency 
was related to increased settlement in one study,166 but had no effect for union negotiators and 
decreased settlement for management negotiators in another study.167 When mediators asked 

                                                             
159 Bartunek et al., 1975. This simulation limited the mediation to an hour. The “process” approach involved the 
mediator teaching the parties how to paraphrase and giving them a chance to practice. In the “passive” approach, 
the mediator had the parties take a brief break. See supra note 48. 
160

 Bercovitch & Lee, 2003. The “procedural-formulative” strategy included arranging sessions, establishing 
protocols, suggesting procedures, highlighting common interests, reducing tensions, controlling timing, structuring 
the agenda, helping parties save face, etc. The category of “non-directive” strategies also included a 
“communication-facilitation” strategy, see supra note 142. “Successful outcomes” included ceasefires and both 
partial and full settlements. For the actions constituting a “directive” strategy, see supra note 6. Statistical 
significance tests for the overall effect of directive versus non-directive strategies on settlement were not 
reported, only for their effect broken down by various other factors, so these might not be “true” (i.e., statistically 
significant) differences. The apparent differences for the majority of dimensions, however, were relatively large 
(greater than 15%). 
161

 WISSLER, 1999. The first action was examined only in the Maine Study; the latter action was examined in both 
the Maine Study and the Ohio Study.  
162

 Donohue et al., 1985. No statistical significance tests were reported, so this might not be a “true” (i.e., 
statistically significant) difference. For this study, we report as apparent differences only “differences” of 14% or 
greater. 
163

 Dilts & Karim, 1990. This relationship was seen for both union and management negotiators. 
164

 Woodward, 1990. No statistical significance tests were reported, so these might not be “true” (i.e., statistically 
significant) differences. For both Settlement Week mediation with attorney-mediators and pretrial mediation with 
judges, the apparent differences in settlement rates when mediators did versus did not “help parties negotiate” 
were 28% and 14%, respectively; the apparent differences in settlement rates when mediators did versus did not 
“provide a suitable negotiation environment” were 11% and 8%, respectively. 
165 Woodward, 1990. Settlement rates appeared to decline by 8% when judicial mediators urged disputants to talk; 
in Settlement Week mediation, the settlement rates were identical whether the mediators did or did not urge 
disputants to talk.  
166 Dilts & Karim, 1990. 
167 Karim & Pegnetter, 1983. 
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negotiators to present possible agreement to their constituents168 or assisted negotiators with their 
relationship with their constituents, 169 settlement was more likely.  
 
2. Effect on Disputants’ Perceptions and Relationships 

The first set of mediator actions and styles in this category involved working to build rapport and trust 
with and between the parties, expressing empathy, or praising the disputants. Mediators’ greater use of 
a “contextual/trust” style or a “reflexive” style in varied mediation settings was related to “improved 
relationships.”170 When mediators used empathy to a greater degree, disputants in community 
mediation were more satisfied with the conduct of the hearing and with the outcome.171 In the same 
study, when mediators praised the disputants, they were more satisfied with the conduct of the hearing, 
but their satisfaction with the outcome was unaffected.172 In civil cases, however, disputants’ overall 
satisfaction with the mediation process was not related to whether mediators praised them or the other 
party.173   

TABLE V.E.2. Effect of Working to Build Rapport and Trust, Expressing Empathy or Praise, Structuring 
the Agenda, or Other “Process” Styles and Actions on Disputants’ Perceptions and Relationships 

Negative effect No effect Positive effect 

Working to Build Rapport and Trust, Expressing Empathy or Praise 

 Wall et al., 2011  
Zubek et al.  

Lim & Carnevale  
Zubek et al.  

Structuring the Agenda 

Zubek et al.  Zubek et al. Gale et al. 
Lim & Carnevale   

Other “Process” Approaches 

Kimsey et al., 1994  
 

Kimsey et al., 1994  
McDermott & Obar  
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 
 

Alberts et al.  
Kimsey et al., 1994 
McDermott & Obar 
Wissler, 1999, Maine Study 
Wissler, 1999, Ohio Study 

 
The second set of mediator actions in this category involved structuring the issues and agenda. 
Mediators’ greater use of a “contextual/agenda” style in varied mediation settings was related to 
“improved relationships.”174 When mediators suggested an agenda in community mediation, disputants 
were less satisfied with the conduct of the session, but their satisfaction with the outcome was not 

                                                             
168 Hiltrop, 1989, Study 2.   
169

 Hiltrop, 1985. 
170 Lim & Carnevale, 1990. “Contextual/trust” included developing goals for mediation, developing trust between 
parties, gaining parties’ trust, discussing interests, clarifying needs, and expressing pleasure at progress. 
“Reflexive” included developing rapport with the parties, speaking their language, using humor, avoiding taking 
sides, etc. “Improved relationships” included the mediator’s perception that interparty relations improved, they 
had learned to communicate, etc. 
171 Zubek et al., 1992. “Empathy” included demonstrations of concern and perspective taking. See also supra note 
1.  
172

 Zubek et al., 1992.  
173 Wall et al., 2011. 
174 Lim & Carnevale, 1990. “Contextual/agenda” included prioritizing issues, developing a framework for 
mediation, simplifying the agenda, etc. “Improved relationships” included the mediator’s perception that 
interparty relations improved, they had learned to communicate, etc. There was a statistically significant 
interaction of the “contextual/agenda” style with the level of “interparty hostility,” such that this style was more 
strongly related to “improved relationships” when hostility was high than when it was low.  
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affected.175 In a study simulating divorce mediation, top-ranked mediators actively yet flexibly shaped 
the structure of the session with regard to what issues were discussed when and how, with the parties’ 
input, whereas low-ranked mediators were either inflexible or very flexible with regard to structuring 
the session.176 

The third set of mediator actions in this category included a broad range of other “process” approaches. 
When mediators in limited jurisdiction civil cases used a “facilitative” style to a greater degree, 
disputants felt the mediator and the process were more fair, and they were more satisfied with the 
mediator, the process, and the outcome.177 In a study of employment disputes settled through the 
EEOC, charging parties appeared to have more favorable views on all dimensions when mediators were 
purely “facilitative” versus purely “evaluative.”178 These dimensions were whether the mediation 
process was fair; they were satisfied with the fairness of the session; they had full opportunity to 
present their views; the mediator remained neutral, helped the parties develop options, understood 
their needs, and helped clarify their needs; the options discussed during mediation were realistic; they 
were satisfied with the results of the mediation; and they obtained what they wanted from mediation. 
Responding parties in the same study, however, appeared to have more favorable views on only a few 
dimensions when mediators were purely “facilitative” versus purely “evaluative”:  whether the mediator 
understood their needs, helped clarify their needs, and the options discussed during mediation were 
realistic. Instead, most of the responding parties’ views appeared unaffected by the mediators’ style.179 

In a study simulating a dispute between students, when mediators used an “inaction” strategy, 
disputants thought mediators were less controlling and imposed solutions less than when mediators 
used an “integration” or a “pressing” strategy, but there was no difference between “inaction” and 
“compensating” strategies in disputants’ perceptions of mediator control.180 In the same study, 
disputants engaged in less reframing and problem-solution redefinition when mediators used an 
“inaction” strategy than an “integration” strategy, but the amount of reframing did not differ between 
“inaction” and either “pressing” or “compensating” strategies. The “inaction” strategy did not differ 
from the other strategies in terms of disputants’ conflict management style or disputants’ views of the 

                                                             
175 Zubek et al., 1992. See also supra note 1.  
176

 Gale et al. 2002. For the ranking process, see supra note 126. 
177 Alberts et al., 2005. “Facilitative” included mediators keeping their views silent and not judging the disputants. 
These correlations were large and statistically significant for plaintiffs, defendants, and both disputants in a case.  
178

 McDermott & Obar, 2004. These data are from only cases that settled. No statistical significance tests were 
reported, so whether these are “true” (i.e., statistically significant) differences is not known. We report here as 
apparent differences only “differences” of 5% or greater. “Purely facilitative” included structuring the agenda and 
assisting the disputants to resolve the dispute without coercion or pressure. “Purely evaluative” included actions 
designed to influence a party‘s perception or position, such as opining, challenging, predicting the trial outcome, 
suggesting, or reality checking. When mediators used a “hybrid” style (a mixture of actions from both styles), the 
disputants’ perceptions either were intermediate between or similar to one or the other “pure” styles, depending 
on the measure. It is unclear whether the mediators, when answering the questions used to determine their style, 
were describing what they did to help resolve the dispute or what they did that they thought contributed to its 
resolution.  
179

 McDermott & Obar, 2004. For the responding parties’ perceptions not related to mediators’ actions, see the 
perceptions listed supra note 178 and accompanying text.  
180 Kimsey et al., 1994. “Inaction” included nonintervention, facilitating the process, and playing no role in the 
outcome. “Integration” included offering solutions and trying to craft a remedy based on parties’ input. “Pressing” 
included using coercion or threatening punishment to get the parties to settle. “Compensating” included offering 
rewards to get the parties to settle. 
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mediators’ “fairness,” “attentiveness,” or “responsiveness” or whether mediation clarified their 
positions.181 
 
When mediators frequently summarized what disputants said during divorce mediation, disputants in 
cases that settled thought the mediation process was more fair, were more satisfied with the outcome, 
thought their dealings with the other party about the children were more likely to improve, and thought 
their understanding of the other’s views, their own needs, and their children’s needs had improved 
more.182 In cases that did not settle, disputants thought the process was more fair when mediators 
frequently summarized what they said, but no other perceptions were affected.183 In another study of 
divorce mediation, when mediators frequently summarized what disputants said, disputants in cases 
that did not settle were more satisfied with the outcome and were more likely to think the mediation 
process was fair, their understanding of the other party’s views improved, and their dealings with the 
other party about the children would improve, but several other perceptions were not affected.184 In 
cases that settled, however, no perceptions were affected by frequent mediator summarizing.185 
Mediators’ attempting to even out bargaining imbalances in divorce mediation was not related to any 
disputant perceptions in either cases that did or did not settle.186  
 
3. Effect on Attorneys’ Perceptions 

Attorneys’ perceptions of the fairness of the divorce mediation process were not related to whether 
mediators frequently summarized what disputants said.187  

F. Using Pre-mediation Caucuses 

Pre-mediation caucuses tended to increase settlement but had mixed success in reducing disputants’ 
post-mediation conflict. The effects of pre-mediation caucuses, however, depended on their purpose. 
When the purpose was to establish trust and build a relationship with the parties, pre-mediation 
caucuses increased settlement and reduced disputants’ post-mediation conflict. But when the purpose 
was to get the parties to accept settlement proposals, pre-mediation caucuses had either a negative 
effect or no effect on settlement and post-mediation conflict.  

1. Effect on Settlement and Related Outcomes 

Settlement was more likely when mediators in labor-management disputes arranged preliminary 
separate meetings with each party to explore the issues in dispute and the attitudes of the parties.188 In 
a study of family and labor disputes, settlement was more likely when mediators met separately with 

                                                             
181

 Kimsey et al. 1994. For the specific items making up these measures, see supra note 36. 
182

 WISSLER, 1999, MAINE STUDY. 
183

 WISSLER, 1999, MAINE STUDY. See supra note 182 and accompanying text for the other disputant perceptions 
examined. 
184 WISSLER, 1999, OHIO STUDY. In cases that did not settle, disputant perceptions not related to mediators’ 
summarizing were whether they had a chance to help decide the outcome and whether their children’s 
circumstances improved. 
185 WISSLER, 1999, OHIO STUDY. See supra note 184 and accompanying text for the disputant perceptions examined. 
186 WISSLER, 1999, OHIO STUDY. 
187 WISSLER, 1999, MAINE STUDY.  
188 Hiltrop, 1985.   
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each side before mediation.189 The effect of these pre-mediation caucuses varied, however, depending 
on their purpose. When the purpose of pre-mediation caucuses was to establish trust with each party, 
settlement increased. But when the purpose was to get the parties to accept settlement proposals, 
there was no effect on settlement.190 A study of employment disputes also found the effect of pre-
mediation caucuses varied depending on the purpose of the caucuses.191 When the purpose was to 
establish a relationship with each party, settlement increased. But when the purpose was to encourage 
the parties to accept settlement proposals, pre-mediation caucuses reduced settlement. 

TABLE V.F.1. Effect of Using Pre-Mediation Caucuses on Settlement and Related Outcomes 

Reduced settlement / Negative effect No effect Increased settlement / Positive effect 

Swaab, Study 1 (substantive focus)  Swaab & Brett (substantive focus) Hiltrop, 1985 
Swaab, Study 1 (trust focus) 
Swaab & Brett (overall & trust focus) 

 
2. Effect on Disputants’ Perceptions and Relationships  

Pre-mediation caucuses in family and labor disputes reduced disputants’ post-mediation relational 
conflict, but did not affect their post-mediation goal conflict.192 The effect of these pre-mediation 
caucuses varied, however, depending on their purpose. When the purpose of pre-mediation caucuses 
was to establish trust with each party, disputants’ post-mediation relational conflict and goal conflict 
were reduced. But when the purpose of pre-mediation caucuses was to get the parties to accept 
settlement proposals, there was no effect on disputants’ relational conflict, but goal conflict 
increased.193 A study of employment cases also found the effect of pre-mediation caucuses varied 
depending on their purpose. When the purpose of pre-mediation caucuses was to establish a 
relationship with each party, disputants’ post-mediation relational conflict and goal conflict were 
reduced. But when the purpose of pre-mediation caucuses was to encourage the parties to accept 
settlement proposals, disputants’ post-mediation relational conflict and goal conflict increased.194  

                                                             
189 Swaab & Brett, 2007. The effect on settlement of pre-mediation caucuses did not vary with the type of dispute 
(family or labor). 
190 Swaab & Brett, 2007. These analyses were conducted controlling for the disputants’ pre-mediation relationship 
and goal conflict, as assessed by the mediators. The purpose of the pre-mediation caucus and the type of dispute 
interacted significantly to affect settlement. When the purpose was to establish trust, the effect of pre-mediation 
caucuses on settlement was stronger in labor disputes than family disputes. When the purpose was to accept 
settlement proposals, pre-mediation caucuses increased settlement in family disputes but reduced settlement in 
labor disputes. 
191 Swaab, 2009, Study 1. These analyses were conducted controlling for disputants’ pre-mediation relationship 
and goal conflict, as assessed by the mediators. 
192 Swaab & Brett, 2007. All conflict measures were based on the mediators’ assessments. These analyses were 
conducted controlling for disputants’ pre-mediation relationship and goal conflict. The effect of pre-mediation 
caucuses on relational and goal conflict did not vary with the type of dispute (family or labor). 
193 Swaab & Brett, 2007. These analyses were conducted controlling for disputants’ pre-mediation relationship and 
goal conflict. The purpose of the pre-mediation caucus and the type of dispute together interacted significantly to 
affect disputants’ relational and goal conflict. When the purpose was to establish trust, the effect of pre-mediation 
caucuses on relational and goal conflict was stronger in labor disputes than family disputes. When the purpose was 
to accept settlement proposals, pre-mediation caucuses reduced both types of conflicts in family disputes but 
increased both types of conflict in labor disputes. 
194 Swaab, 2009, Study 1. All conflict measures were based on the mediators’ assessments. These analyses were 
conducted controlling for disputants’ pre-mediation relationship and goal conflict. 
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TABLE V.F.2. Effect of Using Pre-Mediation Caucuses on Disputants’ Perceptions and Relationships 

Negative effect No effect Positive effect 

Swaab, Study 1 (substantive focus) 
Swaab & Brett (substantive focus) 

Swaab & Brett (overall & substantive focus) Swaab, Study 1 (trust focus) 
Swaab & Brett (overall & trust focus) 

 
3. Effect on Attorneys’ Perceptions 

None of the studies examined the effects of using pre-mediation caucuses on attorneys’ perceptions of 
mediation. 

G. Using Caucuses During Mediation  

Using caucuses during mediation tended to increase settlement in labor-management disputes, but had 
no effect on settlement in other types of disputes, regardless of whether the goal was to establish trust 
or discuss settlement proposals. Caucusing also was not related to disputants’ joint goal achievement, 
the personalization of mediated agreements, or whether disputants reached a consent order or filed 
post-mediation adversarial motions. But disputants who spent more time in caucuses were more likely 
to return to court to file an enforcement action. In most studies, caucusing either had no effect or had a 
negative effect on disputants’ perceptions and post-mediation conflict. 

1. Effect on Settlement and Related Outcomes 

Two studies of labor-management disputes found settlement was more likely when mediators met with 
the disputants separately as well as together during mediation and acted as a communication link 
between them.195 A third study found that frequent caucusing was related to increased settlement for 
union negotiators, but not for management negotiators.196 

In other settings, however, there was no relationship between caucusing during mediation and 
settlement. Using caucuses had no effect on settlement in construction disputes197 and had no effect on 
settlement or on disputants’ joint goal achievement in community mediation.198 The percentage of time 
spent in caucus did not affect settlement in limited-jurisdiction civil cases; however, disputants who 
spent more time in caucuses were more likely to return to court for an enforcement action in the year 
after mediation.199 In child custody mediation, the percentage of time spent in caucuses did not affect 
reaching an agreement, having a more personalized agreement, making progress toward a consent 
order, having a consent order entered, or whether and how many adversarial motions were filed after 

                                                             
195

 Hiltrop, 1985; Hiltrop, 1989, Study 2. 
196

 Dilts & Karim, 1990. 
197

 Henderson, 1996.  
198

 Welton et al., 1992. These analyses involved the same mediation and med-arb cases as in Zubek et al., 1992, 
supra note 1. This analysis was conducted controlling for “initial case difficulty.” Party hostility was an important 
contextual factor to control; the study found caucusing was more likely in more difficult cases, disputants 
expressed more hostility in caucuses than in joint sessions, and mediators and disputants did different things in 
caucuses than in joint sessions. 
199 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. These analyses were conducted 
controlling for disputants’ attitudes, strategies, and pre-mediation level of escalation. This study involved both 
mediation and non-judicial settlement conferences; the processes were not described and were not analyzed 
separately. 
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mediation.200 A study of labor and family disputes and a study of employment disputes each found using 
caucuses did not affect settlement, regardless of whether the purpose was to establish trust with each 
party or to get them to accept settlement proposals.201 
 

TABLE V.G.1.  Effect of Using Caucuses During Mediation on Settlement and Related Outcomes 

Reduced settlement / Negative effect No effect Increased settlement / Positive effect 

MD Day of Trial Dilts & Karim 
Henderson 
MD Child Access 
MD Day of Trial  
Swaab, Study 1 (trust & substantive 
    focus) 
Swaab & Brett (overall, trust, & 
   substantive focus) 
Welton et al. 

Dilts & Karim 
Hiltrop, 1985 
Hiltrop, 1989, Study 2 
 

 
2. Effect on Disputants’ Perceptions and Relationships   

The effects of during-mediation caucuses on the disputants’ relationship and their perceptions of 
mediation, the mediator, and the outcome varied across different measures within studies as well as 
across studies. Caucusing had no effect on disputants’ satisfaction with the outcome in community 
mediation.202 The greater percentage of time spent in caucus in limited-jurisdiction civil cases, the more 
disputants said the mediator prevented discussion of important topics, pressured them to settle, and 
controlled decisions in mediation; the more they felt they lacked control over the issues and wanted to 
better understand the other party; the less they were satisfied with the process and the outcome and 
thought the outcome was fair and implementable and issues were resolved; and six months after 
mediation, the less they felt they can talk with the other party and had control over the issues.203 The 
percentage of time spent in caucus, however, was not related to other perceptions assessed at the 
conclusion of mediation or to most perceptions assessed six months later.204  

                                                             
200 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. These analyses were conducted 
controlling for disputants’ attitudes, strategies, and pre-mediation level of escalation. This study included both 
mediation and facilitation; the processes were not described and were not analyzed separately.  
201 Swaab & Brett, 2007; Swaab, 2009, Study 1. In both studies, the analyses were conducted controlling for 
disputants’ pre-mediation relationship and goal conflict, as assessed by the mediators. 
202

 Welton et al., 1992. See supra note 198.   
203

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. Analyses of the effects of caucusing 
were conducted controlling for the disputants’ attitudes, strategies, and pre-mediation level of escalation. This 
study involved both mediation and non-judicial settlement conferences; the processes were not described and 
were not analyzed separately. 
204

 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, DAY OF TRIAL MEDIATION. Disputants’ perceptions assessed at 
the conclusion of mediation that were not related to time in caucuses included: whether they could express 
themselves freely and the mediator listened without judging, did not take sides, treated them with respect and 
understood them; whether underlying issues came out and disputants became clearer about their desires; 
whether the disputants understood each other better, listened to each other, and controlled decisions in 
mediation; whether the disputants acknowledged responsibility and apologized; etc. Disputants’ perceptions at 
follow-up six months after mediation that were not related to time in caucuses included: whether they had 
changed their approach to conflict; they were satisfied with the outcome and thought it was working and would 
recommend mediation; whether the other person had followed through, new problems arose, they experienced 
any inconvenience or costs associated with the situation; etc. At follow-up, questions about outcomes referred not 
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When more time was spent in caucus in child custody mediation, disputants were less likely to see a 
range of options and think they can work with the other parent regarding the children, but they were 
more likely to say the mediator treated them with respect, listened without judging, did not take sides, 
did not prevent important topics from being discussed, and did not control decisions made in 
mediation.205 In the same study, however, caucusing had no effect on most measures of disputants’ 
perceptions assessed at the conclusion of mediation, and had no effect on any perceptions assessed at 
follow-up six months later.206 A study simulating divorce mediation found that top-ranked mediators 
spent a greater percentage of the time in caucuses than did low-rated mediators.207 
 

TABLE V.G.2. Effect of Using Caucuses During Mediation on Disputants’ Perceptions & Relationships 

Negative effect No effect Positive effect 

MD Child Access 
MD Day of Trial 
Swaab, Study 1 (substantive focus) 
Swaab & Brett (overall, trust, & 
substantive focus) 

MD Child Access 
MD Day of Trial 
Swaab, Study 1 (trust & substantive focus) 
Swaab & Brett (trust focus) 
Welton et al. 

Gale et al. 
MD Child Access 
 

 
Using caucuses during the mediation of labor and family disputes increased disputants’ post-mediation 
relational conflict and goal conflict.208 The effect of caucuses varied, however, depending on their 
purpose. When the purpose was to establish trust with the parties, caucuses increased disputants’ 
relational conflict but had no effect on their goal conflict. When the purpose was instead to get the 
parties to accept settlement proposals, caucuses increased both relational and goal conflict.209 A study 

                                                                                                                                                                                                    
only to agreements reached in mediation, but also to agreements resulting from negotiation or settlement 
conferences and judicial orders on the merits.   
205 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. Analyses of the effect of time spent 
in caucuses were conducted controlling for disputants’ attitudes, strategies, and pre-mediation level of escalation.  
206 MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, 2016, CHILD ACCESS MEDIATION. Disputants’ perceptions assessed at 
the conclusion of mediation that were not related to time in caucuses included: whether the disputants could 
express themselves freely, discuss underlying issues, became clearer about what they wanted, and were 
understood by the mediator; whether they listened to and understood each other and controlled decisions made 
in mediation; whether they were satisfied with the mediation process and their interactions with the justice 
system and would recommend mediation; whether they thought the agreement reached was fair, implementable, 
met their children’s needs and resolved issues; etc. At follow-up, perceptions about outcomes referred not only to 
agreements reached in mediation, but also to agreements resulting from negotiation or settlement conferences 
and judicial orders on the merits. Disputants’ perceptions assessed at follow up that were not related to time in 
caucuses included: whether they and the other person followed through, new problems arose, their interactions 
had improved, they were satisfied with the outcome and it was working for the children; whether they could talk 
with the other party and work together for the sake of the children and whether the children were doing well; etc.  
207 Gale, et al., 2002. The researchers noted that the joint session time was more productive for the top-ranked 
mediators, who attended to both interpersonal and substantive issues, than for the low-ranked mediators. The 
ranking was done by the actors who role-played the disputants, see supra note 126. 
208 Swaab & Brett, 2007. All conflict measures were based on the mediators’ assessments. These analyses were 
conducted controlling for disputants’ pre-mediation relationship and goal conflict. Having a caucus significantly 
interacted with the type of dispute (family versus labor), such that caucuses increased both relational and goal 
conflict in labor disputes, but decreased relational conflict and had no effect on goal conflict in family disputes.  
209 Swaab & Brett, 2007. There were no statistically significant interactions between the purpose of the caucus and   
the type of dispute (family or labor). 
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of employment disputes found a somewhat different pattern.210 When the purpose was to establish 
trust, caucuses had no effect on disputants’ relational or goal conflict. But when the purpose was to get 
the parties to accept settlement proposals, caucuses increased disputants’ relational conflict but had no 
effect on their goal conflict.  
 
3. Effect on Attorneys’ Perceptions 

Attorneys in general civil cases were more satisfied overall with the Early Neutral Evaluation process and 
thought the neutral had listened to their client more if the neutral met with them separately for a longer 
time.211  

H.  Summary of Findings 
 
None of the categories of mediator actions has clear, uniform effects across the studies – that is, none 
consistently has negative effects, positive effects, or no effects -- on any of the three sets of mediation 
outcomes.212 Tables V.H.1 to V.H.3 at the end of this section show the pattern of empirical findings for 
each category of actions, separately for each set of outcomes. This variation in findings across the 
studies shows why drawing conclusions about the effectiveness of mediator actions based on the 
findings of a single study could lead to recommendations not supported by the overall pattern of 
research findings. And seeing that some mediator actions have different effects on disputants’ 
relationships and perceptions of mediation than on settlement demonstrates the need to look at the 
impact of mediator actions on both sets of outcomes213 before reaching conclusions about the actions’ 
effectiveness.   

For a majority of the mediator action-mediation outcome pairs, as many or more studies reported 
mediator actions had no effect on outcomes as reported the actions had an effect (either positive or 
negative).214 For the action-outcome pairs where this pattern of findings occurs, we cannot conclude 
with confidence that those mediator actions will have a positive (or negative) effect on those mediation 
outcomes, only that the action can have a positive (or negative) effect. In addition, for a minority of the 
action-outcome pairs, even when most studies found a particular action had positive effects or no 
effects, at least two studies found the action had negative effects. In those instances, although the 
overall pattern of research findings suggests those actions have a greater potential for positive effects 
than for negative effects, the possibility of negative effects cannot be ruled out without further 
examination of what factors might explain those findings.  

Thus, given the variation in findings, the conclusions that can be drawn about the effects of mediator 
actions from the existing research do not provide clear guidance about which mediator actions will 
enhance mediation outcomes and which will have detrimental effects. In Section VI, we propose a series 

                                                             
210 Swaab, 2009, Study 1. All conflict measures were based on the mediators’ assessments. These analyses were 
conducted controlling for disputants’ pre-mediation relationship and goal conflict. 
211 Rosenberg & Folberg, 1994.  
212 To some degree, this variation reflects the range of measures within each outcome category, especially for 
disputants’ relationships and perceptions. Other potential reasons for the variation in findings include differences 
among the studies in how the mediator actions and mediation outcomes were measured; which processes, dispute 
types, mediation contexts, and mediator characteristic were examined; and how the research was conducted. For 
additional details, see supra Section IV.  
213 Too few studies examined the effect of mediator actions on attorneys’ perceptions to compare them to the 
other outcomes.   
214 For reasons why some studies might not have found effects while others did, see supra Section IV. 
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of steps and recommendations designed to further the development of an expanded and reliable 
empirical basis for answering these questions.  

The following summary presents the overall findings for each category of mediator actions and each set 
of mediation outcomes, ending with overall conclusions about which mediator actions, on balance, 
appear to have a greater potential for positive effects or negative effects on mediation outcomes. 

Mediator styles or specific actions considered pressing or directive generally either increased settlement 
or had no effect, but in some studies these actions were associated with reduced settlement, lower joint 
goal achievement, and more post-mediation adversarial motions being filed. Virtually all studies found 
mediator pressure on or criticism of disputants either had no effect on disputants’ perceptions and 
relationships or was associated with more negative views of the mediator, the mediation process, the 
outcome, and their ability to work with the other disputant. Thus, pressing or directive actions have the 
potential to increase settlement, but they also have the potential for negative effects on settlement and 
related outcomes, and especially on disputants’ perceptions and relationships. 

Recommending or proposing a particular settlement, suggesting possible options or solutions, or 
offering some form of case evaluation or other views about the dispute or its resolution generally either 
increased or had no effect on settlement. These actions were not related to the personalization of 
mediated agreements, whether a consent order was reached, or whether post-mediation enforcement 
actions or adversarial motions were filed. Recommending a particular settlement, suggesting settlement 
options, or offering evaluations or opinions had mixed effects on disputants’ relationships and 
perceptions of mediation – positive, negative, and no effect. With regard to attorneys’ perceptions of 
mediation, these actions generally either had no effect or were associated with more favorable views, 
with the latter seen especially in Early Neutral Evaluation. Thus, this set of actions has the potential for 
positive effects on settlement and on attorneys’ perceptions of mediation, but has the potential for both 
negative and positive effects on disputants’ relationships and perceptions of mediation. 

Eliciting disputants’ suggestions or solutions generally increased settlement. These actions also were 
related to disputants’ higher joint goal achievement, reaching a consent order, and being less likely to 
file a post-mediation enforcement action, but were not related to the personalization of mediated 
agreements or the filing of post-mediation adversarial motions. Eliciting disputants’ suggestions or 
solutions either had no effect on disputants’ perceptions and relationships or was associated with more 
favorable views of the mediator, the mediation process, the outcome, and their ability to work with the 
other disputant. Thus, eliciting disputants’ suggestions or solutions has the potential to increase 
settlement and to enhance disputants’ perceptions and relationships, with no reported negative effects. 

Giving more attention to disputants’ emotions, relationships, or sources of conflict generally either 
increased or had no effect on settlement, and either reduced or did not affect post-mediation court 
actions. These actions either had no effect on disputants’ perceptions and relationships or were 
associated with more favorable views of the mediator, the mediation process, the outcome, and their 
ability to work with the other disputant. Trying to reduce emotional tensions or control hostility had 
mixed effects on settlement – positive, negative, and no effect; these actions were not examined in 
relation to disputants’ perceptions. Thus, giving more attention to disputants’ emotions or relationships 
has the potential to increase settlement and to enhance disputants’ relationships and perceptions, but 
also has the potential to reduce settlement. Addressing disputants’ hostility has both the potential to 
increase and to reduce settlement.  
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Working to build rapport and trust with and between the disputants, expressing empathy, praising the 
disputants, or structuring the issues and agenda generally either increased settlement or had no effect 
on settlement. Other process-focused actions and approaches, such as summarizing or reframing or 
using a facilitative or non-directive style, had mixed effects on settlement -- positive, negative, and no 
effect. These various mediator actions generally either had no effect on disputants’ perceptions and 
relationships or were associated with improved relationships and more favorable perceptions of the 
mediator, the mediation process, and the outcome. Thus, working to build trust, expressing empathy or 
praise, and structuring the agenda have the potential to increase settlement and to enhance disputants’ 
relationships and perceptions. Other “process” actions have the potential for positive effects on 
disputants’ perceptions and settlement, but they also have the potential to reduce settlement.  
 
The effects of pre-mediation caucuses depended on their purpose. When used to establish trust and 
build a relationship with the parties, pre-mediation caucuses increased settlement and reduced 
disputants’ post-mediation conflict. But when used to get the parties to accept settlement proposals, 
pre-mediation caucuses either had a negative effect or had no effect on settlement and post-mediation 
conflict. Thus, pre-mediation caucuses with a trust focus have the potential for positive effects, and 
those with a substantive focus have the potential for negative effects.  
 
Using caucuses during mediation generally increased settlement in labor-management disputes, but had 
no effect on settlement in other types of disputes, regardless of whether the goal was to establish trust 
or discuss settlement proposals. Caucusing also was not related to disputants’ joint goal achievement, 
the personalization of mediated agreements, or whether disputants reached a consent order or filed 
post-mediation adversarial motions; but disputants who spent more time in caucuses were more likely 
to return to court to file an enforcement action. Caucusing generally either had no effect or had a 
negative effect on disputants’ perceptions and post-mediation conflict. Thus, caucuses during mediation 
appear to have the potential to increase settlement in the labor-management context, and have the 
potential for negative effects on disputants’ relationships and perceptions.  

In sum, looking at the relative potential for positive versus negative effects, while bearing in mind the 
substantial likelihood of no effects, the following mediator actions appear to have a greater potential for 
positive effects than negative effects on both settlement and related outcomes and disputants’ 
relationships and perceptions of mediation: (1) eliciting disputants’ suggestions or solutions; (2) giving 
more attention to disputants’ emotions, relationship, and sources of conflict; (3) working to build trust 
and rapport, expressing empathy or praising the disputants, and structuring the agenda; and (4) holding 
pre-mediation caucuses focused on establishing trust. Some of these actions, however, have been 
examined in a relatively small number of studies and in only a subset of dispute types, primarily divorce, 
limited jurisdiction, community, and labor disputes.  

The potential effects of other mediator actions appear more mixed. Recommending a particular 
settlement, suggesting settlement options, and offering evaluations or opinions have the potential for 
positive effects on settlement and on attorneys’ perceptions of mediation, but have the potential for 
negative as well as positive effects on disputants’ relationships and perceptions of mediation. Both 
caucusing during mediation and pressing or directive actions have the potential to increase settlement 
and related outcomes, especially in labor-management disputes; but pressing actions also have the 
potential for negative effects on settlement, and both sets of actions have the potential for negative 
effects on disputants’ perceptions and relationships. 
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TABLE V.H.1. Effect of Mediators’ Actions and Styles on Settlement and Related Outcomes 

Actions and  
Styles 

 Reduced settlement/ 
Negative effect 

No effect 
Increased settlement/ 

Positive effect 
 

A. pressing or  
directive 

 Karim & Pegnetter - L 
MD Child Access - D, M+F 
Wall & Chan-Serafin, 2010 - GC 
Wall et al., 2011 - GC 
Zubek et al. - C, M+MA 
 
 
 

 

Carnevale & Pegnetter - L 
Cohn - GC 
Dilts & Karim - L 
Donohue et al., 1985 - D 
Hiltrop, 1985 - L 
Karim & Pegnetter - L 
Lim & Carnevale - V 
MD Child Access - D, M+F 
Posthuma et al. - L 
Wall & Chan-Serafin, 2010 - GC 
Wall et al., 2011 - GC 
Wall & Rude, 1985, Study 2 - GC, JSC 
Wissler, 1995 - LJ 
Zubek et al. - C, M+MA 

Bercovitch & Lee - I 
Burrell et al. - S 
Cohn - GC 
Dilts & Karim - L 
Hiltrop, 1985 - L 
Karim & Pegnetter - L 
Kochan & Jick - L 
Wall & Chan-Serafin, 2010  - GC 
Wall et al., 2011 - GC 
Wall & Rude, 1991, Study 2 
   - GC, JSC 
Woodward - GC 

 

 

B. offering 
recommendations, 
suggestions, 
evaluations, or 
opinions 

 Recommending a Particular Settlement 
 Bartunek et al. - S 

Lim & Carnevale - V 
Wall & Rude, 1985, Study 2 -  GC, JSC 
Wissler, 1999, Maine Study - D 

Dilts & Karim - L 
Klerman & Klerman - E 
Wall, 1984 - GC 
Wissler, 2002 - GC 

Suggesting Possible Settlement Options 
Wissler, 1999, Maine Study - D Hiltrop, 1985 - L 

Karim & Pegnetter - L 
Slaikeu et al. - D 
Wissler, 1999, Ohio Study - D 
Wissler, 2002 - GC 

Dilts & Karim - L 
Donohue et al., 1985 - D 
Karim & Pegnetter - L 
Lim & Carnevale - V 
Posthuma et al. - L 
Slaikeu et al. - D 
Woodward - GC 

Offering Evaluations or Opinions 
Hensler - GC 
 

Brett et al. - GC 
Dilts & Karim - L 
Henderson - Const 
Hensler - GC 
Hiltrop, 1985 - L 
MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Peeples et al. - MM 
Wall & Chan-Serafin, 2009 - GC 
Wall & Rude, 1985, Study 2 - GC, JSC 
Wissler, 1999, Ohio Study  - D 
Wissler, 2002 - GC 

Dilts & Karim - L 
Hensler - GC 
McEwen - GC 
Peeples et al. - MM 
Posthuma et al. - L 
Wall & Chan-Serafin, 2010 - GC 
Wall et al., 2011 - GC 
Wissler, 2002 - GC 
 

 

C. eliciting 
disputants’ 
suggestions or 
solutions 

  Karim & Pegnetter - L 
MD Child Access - D, M+F 

Donohue et al., 1985 - D 
MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Zubek et al. - C, M+MA 

 

D. addressing 
disputants’ 
emotions, 
relationships, 
or hostility 

 Addressing Disputants’ Emotions, Relationships, or Sources of Conflict 
MD Child Access - D, M+F  
Slaikeu et al. - D 

Kressel et al. - D 
MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Wissler, 1999, Maine Study - D 

Donohue et al., 1985 - D 
Donohue et al., 1994 - D 
Kressel et al. - D 
MD Child Access - D, M+F 

Trying to Control Disputants’ Hostility or Reduce Emotional Tensions 
Cohn - GC 
Hiltrop, 1985 - L 

Cohn - GC 
Dilts & Karim - L 

Dilts & Karim - L 
Posthuma et al. - L 
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TABLE V.H.1 (continued)  Effect of Mediators’ Actions and Styles on Settlement and Related Outcomes 

Actions and Styles 
 Reduced settlement/ 

Negative effect 
No effect 

Increased settlement/ 
Positive effect 

 

E. working to build 
rapport and trust, 
expressing 
empathy or praise, 
structuring the 
agenda, or other 
“process” 
approaches 

 Working to Build Rapport and Trust, Expressing Empathy or Praise 
Bercovitch & Lee - I 
Cohn - GC 
 

Carnevale & Pegnetter - L 
Karim & Pegnetter - L 
Kimsey et al., 1993 - S 
Wall & Chan-Serafin, 2009 - GC 
Zubek et al. - C, M+MA 

Dilts & Karim - L  
Karim & Pegnetter - L 
Kimsey et al., 1993 - S 
Lim & Carnevale - V 
Posthuma et al. - L 
Wall et al., 2011 - GC 
Zubek et al. - C, M+MA 

Structuring the Agenda 
Hiltrop, 1989, Study 2 - L 
 

Carnevale & Pegnetter - L 
Donohue et al., 1985 - D 
Karim & Pegnetter - L 
Zubek et al. - C, M+MA 

Dilts & Karim - L  
Hiltrop, 1989, Study 2 - L 
Karim & Pegnetter - L 
Lim & Carnevale - V 
Posthuma et al. - L 
Vanderkooi & Pearson - D 
Zubek et al. - C, M+MA 

Other “Process” Approaches 
Bercovitch & Lee - I 
Karim & Pegnetter - L 
Wall & Chan-Serafin, 2010 - GC 
Wall et al., 2011 - GC 
Woodward - GC 

Bartunek et al. - S 
Karim & Pegnetter - L 
Wissler, 1999, Maine Study - D 
Wissler, 1999,Ohio Study - D 
Woodward - GC 

Dilts & Karim - L  
Donohue et al., 1985 - D 
Hiltrop, 1985 - L 
Hiltrop, 1989, Study 2 - L 
Woodward - GC 

 

F. using pre-
mediation 
caucuses 

 Swaab, Study 1 - substantive 
    focus - E 

Swaab & Brett - substantive focus 
     - D & L 

Hiltrop, 1985 - L 
Swaab, Study 1 - trust focus - E 
Swaab & Brett - overall & trust 
     focus - D & L 

 

G. using caucuses 
during mediation 

 MD Day of Trial - LJ, M+SC Dilts & Karim - L 
Henderson - Const 
MD Child Access - D, M+F 
MD Day of Trial - L, M+SC 
Swaab, Study 1 - trust focus & 
    substantive focus - E 
Swaab & Brett - overall, trust & 
   substantive focus - D & L 
Welton et al. - C, M+MA 

Dilts & Karim - L 
Hiltrop, 1985 - L 
Hiltrop, 1989, Study 2 - L 
 

 
NOTE: Some studies examined more than one action, compared multiple styles within a single category, examined the effects on 
multiple subsets of cases, or examined more than one outcome. If different findings were obtained for the different actions, 
comparisons, subgroups, or outcomes within a study, that study is listed in all applicable columns. However, if the findings were 
the same for different actions, comparisons, subgroups, or outcomes within a study, that study is listed only once in the 
appropriate column. 
 
Dispute types:  C = community, Const = construction, D = divorce, E = employment, GC = general civil, I = international,  
L = labor, LJ = limited jurisdiction, MM = medical malpractice, S = simulation, V = varied 
 
Processes: JSC = judicial settlement conference, M+F = med + facilitation, M+MA = med + med-arb, M+SC = med + non-judicial 
settlement conference. If not specified, the process examined was mediation only. 
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TABLE V.H.2. Effect of Mediators’ Actions and Styles on Disputants’ Perceptions and Relationships 

Actions and Styles  Negative effect No effect Positive effect 

 

A. pressing or 
directive 

 Alberts et al. - LJ 
Charkoudian & Wayne - C 
Kimsey et al., 1994 - S 
MD Child Access - D, M+F 
Wall et al., 2011 - GC 
Zubek et al. - C, M+MA 

Alberts et al. - LJ 
Charkoudian & Wayne - C 
Kimsey et al., 1994 - S 
Lim & Carnevale - V 
MD Child Access - D, M+F 
Zubek et al. - C, M+MA 

Burrell et al. - S 

 

B. offering 
recommendations, 
suggestions, 
evaluations, or 
opinions 

 Recommending a Particular Settlement 

Wissler, 1999, Maine Study - D 
Wissler, 2002 - GC 

Lim & Carnevale - V 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 

Wissler, 1999, Maine Study - D 

Suggesting Possible Settlement Options 
Kimsey et al., 1994 - S 
MD Day of Trial - LJ, M+SC 
Wissler, 2002 - GC 

Kimsey et al., 1994 - S 
MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 
Wissler, 2002 - GC 

Kimsey et al., 1994 - S 
Lim & Carnevale - V 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 

Offering Evaluations or Opinions 
McDermott & Obar - E 
Wall et al., 2011 - GC 
Wissler, 2002 - GC 

McDermott & Obar - E 
Wissler, 1999, Ohio Study - D 
Wissler, 2002 - GC 

Wissler, 1999, Ohio Study - D 
Wissler, 2002 - GC 

 

C. eliciting 
disputants’ 
suggestions, 
solutions 

  
 

MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Zubek et al. - C, M+MA 

MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 

 

D. addressing 
disputants’ 
emotions or 
relationships 
 

  MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Pruitt et al. - C, M+MA 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 

Donohue et al., 1994 - D 
Gale et al. - S 
Kressel et al. - D 
MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Pruitt et al. - C, M+MA 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 

 

E. working to build 
rapport and trust, 
expressing empathy 
or praise, 
structuring the 
agenda, or other 
“process” 
approaches 

 Working to Build Rapport and Trust, Expressing Empathy or Praise 

 Wall et al., 2011 - GC 
Zubek et al. - C, M+MA 

Lim & Carnevale - V 
Zubek et al. - C, M+MA 

Structuring the Agenda 
Zubek et al. - C, M+MA Zubek et al. - C, M+MA Gale et al. - S 

Lim & Carnevale - V   

Other “Process” Approaches 

Kimsey et al., 1994 - S 
 

Kimsey et al., 1994 - S 
McDermott & Obar - E 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 
 

Alberts et al. - LJ 
Kimsey et al., 1994 - S 
McDermott & Obar - E 
Wissler, 1999, Maine Study - D 
Wissler, 1999, Ohio Study - D 
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TABLE V.H.2. (continued)  Effect of Mediators’ Actions and Styles 
on Disputants’ Perceptions and Relationships 

Actions and Styles  Negative effect No effect Positive effect 

 

F. using pre-
mediation caucuses 

 Swaab, Study 1 - substantive focus - E 
Swaab & Brett - substantive focus 
     - D & L 

Swaab & Brett - overall & 
      substantive focus - D & L  

Swaab, Study 1 - trust focus - E 
Swaab & Brett - overall & trust 
     focus - D & L 

 

G. using caucuses 
during mediation 

 MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Swaab, Study 1 – substantive focus - E 
Swaab & Brett - overall, trust & 
    substantive focus - D & L 

MD Child Access - D, M+F 
MD Day of Trial - LJ, M+SC 
Swaab, Study 1 - trust & 
     substantive focus - E 
Swaab & Brett - trust focus - D & L 
Welton et al. - C, M+MA 

Gale et al. - S 
MD Child Access - D, M+F 
 

 
NOTE: Some studies examined more than one action, compared multiple styles within a single category, examined the effects on 
multiple subsets of cases, or examined more than one outcome. If different findings were obtained for the different actions, 
comparisons, subgroups, or outcomes within a study, that study is listed in all applicable columns. However, if the findings were 
the same for different actions, comparisons, subgroups, or outcomes within a study, that study is listed only once in the 
appropriate column. 
 
Dispute types:  C = community, D = divorce, E = employment, GC = general civil, L= labor, LJ = limited jurisdiction, S = simulation,  
V = varied.   
 
Processes:  M+F = med + facilitation, M+MA = med + med-arb, M+SC = med + non-judicial settlement conference. If not 
specified, the process examined was mediation only. 
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TABLE V.H.3. Effect of Mediators’ Actions and Styles on Attorneys’ Perceptions 

Actions and Styles  Negative effect No effect Positive effect 

A. pressing or directive     

B. recommendations, 
suggestions, evaluations, 
or opinions 

 Hensler - GC Hensler - GC 
Wissler, 1999, Maine Study - D 
Wissler, 2002 - GC 

Rosenberg & Folberg - GC, ENE 
Wissler, 2002 - GC 

C. eliciting disputants’ 
suggestions or solutions 

    

D. addressing disputants’ 
emotions, relationships 

  Wissler, 1999, Maine Study - D  

E. “process” actions    Wissler, 1999, Maine Study - D  

F. using pre-mediation 
caucuses 

    

G. using caucuses during 
mediation 

   Rosenberg & Folberg - GC, ENE 

 
NOTE: Some studies examined more than one action, compared multiple styles within a single category, examined the effects on 
multiple subsets of cases, or examined more than one outcome. If different findings were obtained for the different actions, 
comparisons, subgroups, or outcomes within a study, that study is listed in all applicable columns. However, if the findings were 
the same for different actions, comparisons, subgroups, or outcomes within a study, that study is listed only once in the 
appropriate column. 

Dispute types:  D = divorce, GC = general civil 

Processes: ENE = Early Neutral Evaluation. If not specified, the process examined was mediation. 
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VI. Next Steps and Recommendations 

The Task Force Report’s systematic compilation and analysis of the extant empirical research shows that 
none of the categories of mediator actions has clear, uniform effects on any of the three sets of 
mediation outcomes. Thus, the research does not provide clear guidance about which mediator actions 
will enhance mediation outcomes and which will have detrimental effects. To further the development 
of an expanded and reliable empirical basis for answering these questions, we first propose a set of 
actions designed to disseminate the Report, stimulate and improve future research on mediator actions, 
and create on-going links between researchers and the broader mediation community. Second, we 
propose two sets of specific recommendations, one for the ABA Dispute Resolution Section and one for 
a university consortium of mediation researchers, to guide the implementation of the proposed actions.  
 

A. Proposed Next Steps 
 
1. Disseminate the Report and Establish a Repository for the Studies 

 
The Report will be disseminated to mediation researchers and the broader mediation community. This 
will be done through a variety of means, including a press release, posting the Report on the ABA 
Dispute Resolution Section website, submitting a summary article to the Section’s Dispute Resolution 
Magazine, and posting a summary and link to the full Report on the Dispute Resolution Listserv (DRLE) 
and the Dispute Resolution Law Professors’ Blog, Indisputably. In addition, Task Force members will 
propose a panel for the 2018 Dispute Resolution Section Conference organized around the Report and 
issues it raises. 
 
A permanent and accessible repository needs to be created for the studies reviewed herein, and 
researchers need to be made aware of its existence and encouraged to add new empirical studies of the 
effects of mediator actions in order to continue to grow the knowledge base. The possibility of 
establishing an additional repository for the database of study findings created by the Task Force needs 
to be explored. As part of assessing the feasibility of maintaining and expanding this database, ways to 
enhance its usefulness (such as by streamlining its contents, establishing greater consistency in entries, 
and expanding entries where needed to improve clarity) and to add future studies (such as by 
developing guidelines to ensure the consistency and completeness of entries) need to be explored. 
 
2. Conduct a More Detailed Examination of Existing Studies  
 
A more nuanced analysis of the studies reviewed herein needs to be undertaken to uncover factors that 
explain the different effects that mediator actions had in different studies. This more in-depth analysis 
would involve looking at the features of the studies to see which characteristics differentiate those 
finding positive effects from those finding negative effects or no effects for the same action-outcome 
pair. These factors would include, among others, how the actions and outcomes were measured; what 
the characteristics of the disputes, the mediators, and the mediation contexts were; and what sample 
sizes and research methods were used. This examination could identify significant dispute and 
contextual factors that alter the effects of mediators’ actions as well as important measurement and 
methodological factors that lead to different findings. These efforts could permit more refined 
conclusions about the effects of mediator actions in different circumstances and provide guidance for 
future research by identifying important moderating factors, measures, and methods to incorporate.  
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In addition, expanding this examination to a broader set of existing mediation studies than those 
included in the present review could also enhance our understanding of the effects of mediator actions 
and aid the design of future research. This research would include studies that examined the effects of 
dispute and contextual factors on mediators’ actions or on mediation outcomes (but that did not look at 
the effect of actions on outcomes). Seeing which factors separately affect actions and outcomes could 
suggest additional explanatory factors that then could be tested in future research. In addition, 
reviewing studies in other fields with findings potentially applicable to understanding the effects of 
mediator actions, such as behavioral economics, neuroscience, or social psychology, could inform our 
present understanding and future research.215  
 
3. Develop More Uniform, Reliable, and Valid Measures of Mediator Actions and Mediation Outcomes 

 
Some of the observed variability across studies in the effects of a particular mediator action on a 
particular outcome is due to differences in how those actions and outcomes were defined, how they 
were measured, what other actions they were combined with or were compared to, the source of this 
information (e.g., party report, mediator report, or researcher observation), etc. As Lind and Tyler noted 
in the context of their research on procedural justice, “. . . there is too little attention devoted to 
constancy of measurement across studies.”216 Developing common terminology, definitions, and 
measures for mediator actions and mediation outcomes would provide more uniformity and consistency 
across studies and create a broader set of studies whose findings could more meaningfully be compared 
and aggregated. 
 
The RSI/ABA Model Mediation Surveys provide an example of this type of approach.217 With the goals of 
developing improved and more uniform data collection across court mediation programs, a group of 
mediation researchers and mediation program administrators identified a core set of concepts they 
considered essential to assessing the effectiveness of mediation in any setting, with additional concepts 
that would be important in different mediation contexts. The group developed questionnaires to assess 
disputants’, attorneys’, and mediators’ reports and perceptions of the mediation process and outcome, 
trying to craft the wording of each question and its response options so as to best capture each concept. 

                                                             
215 For examples of how empirical data from other disciplines can inform our understanding of effective mediation, 
see, e.g. James H. Stark & Douglas N. Frenkel, Changing Minds: The Work of Mediators and Empirical Studies of 
Persuasion, 28 OHIO STATE JOURNAL ON DISPUTE RESOLUTION 263 (2013); JENNIFER K. ROBBENNOLT & JEAN R. STERNLIGHT, 
PSYCHOLOGY FOR LAWYERS: UNDERSTANDING THE HUMAN FACTORS IN NEGOTIATION, LITIGATION, AND DECISION MAKING (ABA 
Publishing, 2012) (see Chapter 11 applying social and cognitive psychology to mediation); Russell Korobkin, 
Psychological Impediments to Mediation Success, 21 Ohio State Journal on Dispute Resolution 281 (2006). 
216 E. ALLAN LIND & TOM R. TYLER, THE SOCIAL PSYCHOLOGY OF PROCEDURAL JUSTICE 245 (1988). In the Appendix, they listed 
common measures used in several studies to measure key concepts relevant to studying procedural justice (e.g., 
perceptions of procedural fairness, process control, and decision control) so that other researchers could use, test, 
and refine those measures. See infra note 218 and accompanying text.  
217 The RSI/ABA Model Mediation Surveys, developed as part of a collaboration between Resolution Systems 
Institute and the American Bar Association Section of Dispute Resolution, are available 
at http://www.aboutrsi.org/publications.php?sID=12. The surveys include commentary on each question. They 
were created with civil cases in mind, but include suggestions for how they can be modified for other types of 
cases or for specific contexts. The ABA Dispute Resolution Section’s Court ADR Committee currently has a project 
involving the use of the Model Mediation Surveys by court mediation programs, and the Section’s Mediation 
Committee is using the Model Mediation Surveys to develop an initiative to provide individual mediators with 
aggregated feedback from lawyers and parties.  
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The Model Mediation Surveys were then pilot tested with mediation participants and were revised to 
enhance their clarity and ease of use by mediation participants. 
 
In conjunction with the creation of a core set of proposed concepts and measures of mediator actions 
and mediation outcomes, a research program needs to be developed to test the reliability and validity of 
the measures so that future studies will produce more rigorous and meaningful findings. Again using 
procedural justice research as an example, Lind and Tyler sought “to spur researchers to undertake 
careful studies of the measurement” of key concepts to create “finer instruments” that are needed in 
order for future studies to develop a better understanding of the phenomena being studied.218 Studies 
could examine the best ways to measure each action and each outcome, including whether the 
measures actually capture the underlying concepts as intended and do so consistently, whether they can 
differentiate among actions or outcomes conceptually considered to be different, which combination of 
individual actions best captures a particular style, whether examining actions separately versus 
combined into a style has greater reliability and validity, etc.219 In addition, studies could test how the 
picture of mediator actions obtained from different data sources (e.g., observation or mediator or 
disputant reports) varies and whether the different sources produce different effects. (E.g., disputant 
reports of mediator actions might have stronger effects than mediator reports of their actions on 
disputants’ perceptions, even if mediator reports were to be found to be more consistent with 
independent observations.)  
 
4. Increase Researcher Access to Mediation  
 
Mediators and mediation participants often are reluctant to permit researchers to observe, audiotape, 
or videotape mediation sessions, and attorneys often do not permit researchers to survey their clients 
before or even after mediation. Program administrators are hesitant to randomly assign cases to 
mediators or to certain approaches, such as the use of pre-mediation caucuses. Access to mediation 
sessions is key to researchers’ more fully assessing what happens during mediation; access to the 
disputants is vital to understanding how the people mediation ultimately aims to serve experience the 
process; and random assignment of cases to certain actions would permit more definitive answers about 
their effects. Working with mediation program administrators, judges, mediators, and lawyers to explain 
research needs; to develop research protocols and guidelines that address consent, confidentiality, and 
other concerns; and to encourage their cooperation with and facilitation of research could increase 
researchers’ access to mediation and mediators’ involvement in research. 
 
5. Conduct Additional Research to Address Identified Gaps and Issues 

 
Tables V.H.1 through V.H.3 of the Report summarize the action-outcome relationships studied to date 
and reveal which mediator actions and mediation outcomes have received scant attention and need to 
be examined in future research. These would include, for example, mediator actions such as eliciting 
disputants’ suggestions or solutions and using pre-mediation and in-session caucuses; and outcome 
measures other than settlement, including disputants’ perceptions of the mediation process and 
outcome, and the durability or finality of the resolution. This Report shows the importance of including 

                                                             
218 LIND & TYLER, supra note 216, at 245.  
219 The Open Science Collaboration provides a useful model for this undertaking; see https://cos.io/our-
services/research/. “We are always interested in how research is conducted so we can help make it better. What 
contributes to reproducibility, or failure to reproduce? What best practices can we develop through evaluation 
that might increase the efficiency of scientific research? Our goal is to investigate and reveal those insights.” Id. 
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multiple outcome measures, as some mediator actions had different effects on settlement than on the 
durability of the agreement or disputants’ relationships and perceptions.  
 
Other areas that have received scant empirical attention to date are what factors affect which actions 
mediators engage in, and what factors alter the effect that mediator actions have on outcomes. The 
factors to be examined would be informed by the analysis and research conducted under Steps 2 and 3 
above, but could include characteristics of the disputes or disputants, interactions among participants 
during the mediation session, and the mediation program or institutional context. This research will 
enhance our understanding of the relationship between mediator actions and outcomes and provide 
guidance on what factors to use as statistical controls in future research. 
 
All future research needs to be designed to avoid the methodological and other issues raised in Section 
IV, and in light of the insights about measures and methods gained from the research conducted under 
Step 3 above, in order to yield meaningful, rigorous findings. In addition, the reporting of the studies 
needs to clearly and comprehensively describe the nature of the disputes, the mediators, the mediation 
sessions, and the mediation context, as well as the variability of the actions and outcomes and the 
details of the research methodology, so that the findings can be compared and assessed across studies. 
The reporting of the findings also needs to include effect sizes so that the studies can be aggregated in 
future meta-analyses to provide a better understanding of the effects of mediator actions over the full 
body of studies than can be ascertained by simply comparing findings across studies.220   
 
Over time, these new studies, along with the more in-depth examination of existing studies described in 
Step 2 and the definitional work and methodological examination outlined in Step 3, will help the 
mediation field build a more rigorous and reliable empirical body of knowledge regarding the effects of 
mediator actions on mediation outcomes and what circumstances, dispute characteristics, and other 
factors interact with mediator actions to alter their effects. 
 
6.  Disseminate Future Empirical Findings to Researchers and Practitioners 
 
A means for disseminating the future additional analysis of existing research and the findings of the new 
empirical research discussed above in Steps 2, 3, and 5 to mediation researchers and the broader 
mediation community needs to be developed. On-going links between researchers and mediation 
trainers, practitioners, and program administrators need to be created so that empirical research 
findings can be incorporated into mediation practice, such as through guides for mediator training, 
performance assessments, quality standards, and feedback mechanisms.   
 

B. Recommendations 

The Task Force recommends that two bodies be established to oversee and implement the above 
proposed next steps, each with different tasks but consulting and collaborating with the other. One 
body would be comprised of relevant experts in mediation research and practice appointed by and 
operating under the auspices of the ABA Section of Dispute Resolution. The other body would be 

                                                             
220 Meta-analysis takes into consideration the strength, direction, and degree of statistical significance of the effect 
found in each study, and provides measures that indicate the overall strength and direction of the effect and its 
statistical significance across the studies. For an example of the use of meta-analysis to draw conclusions across 
multiple mediation data sets, see Roselle L. Wissler, Court-Connected Mediation in General Civil Cases: What We 
Know from Empirical Research, 17 OHIO STATE JOURNAL ON DISPUTE RESOLUTION 641 (2002). 
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comprised of mediation researchers at a small consortium of universities who would be jointly 
responsible for implementing the proposed actions that are beyond the scope of the ABA group and for 
providing reports to that group. 
 
1. Recommendations for the ABA Section of Dispute Resolution’s Working Group 
 

 Find additional mechanisms for disseminating the Report 

 Oversee the creation of a repository for the studies reviewed by the Task Force, possibly in 
collaboration with the university consortium 

 Oversee the development of research guidelines designed to address the concerns of mediation 
practitioners, administrators, and users about participating in research, and work to encourage 
their cooperation with researchers and facilitation of access to mediation 

 Oversee the development of a future research agenda and the broad outlines of the research 
questions to be examined under Steps 2, 3, and 5 by the university research consortium 

 Work to strengthen the links between researchers and mediators, mediation trainers, and 
program administrators, and to develop mechanisms to disseminate future empirical research 
findings about the effectiveness of mediator actions to these groups 

2. Recommendations for Researchers in the Consortium of Universities 

 Work with the ABA to create a repository for the studies reviewed by the Task Force, and 
develop ways to make researchers aware of its existence and encourage them to contribute 
future studies to it; and explore the possibility of establishing an additional repository for the 
database of study findings created by the Task Force  

 Support and/or undertake further detailed examination and analysis of the studies reviewed in 
the present Task Force Report, as well as other existing relevant research in mediation and other 
fields, as described in Step 2 

 Work with the mediation community to explain research needs; to develop research protocols 
and guidelines to address consent, confidentiality, and other concerns; to increase cooperation 
with and involvement in research; and to disseminate future research findings 

 Support and/or undertake the development of more uniform definitions and measurements of 
mediator actions and mediation outcomes, as well as the research described in Step 3 needed to 
improve the reliability and validity of the measures and methodologies used so that future 
studies will produce more rigorous and meaningful findings 

 Support and/or undertake the research described in Step 5 to address the identified gaps and 
unanswered questions raised in this Report in order to expand our knowledge to a broader set 
of mediator actions and mediation outcomes  
 

C. Conclusion 

The Task Force believes it is critically important for the ABA Dispute Resolution Section to establish a 
working group, as well as encourage the creation of a university consortium of mediation researchers, to 
collaboratively oversee and undertake future comprehensive efforts to deepen our empirical 
understanding of the effects of mediator actions. The Task Force believes the proposed future steps are 
essential for the field of mediation to be able to develop a body of empirically derived knowledge about 
which mediator actions and approaches enhance mediation outcomes, and to use that knowledge to 
improve mediation practice.  
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Impact of Mediator Behaviors on Mediation Outcomes  
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Jean M. Bartunek, Alan A. Benton, and Christopher B. Keys, Third Party Intervention and the Bargaining 
Behavior of Group Representatives, 19 THE JOURNAL OF CONFLICT RESOLUTION 532 (1975) 

Jacob Bercovitch and Su-Mi Lee, Mediating International Conflicts: Examining the Effectiveness of 
Directive Strategies, 8 INTERNATIONAL JOURNAL OF PEACE STUDIES 1 (2003) 
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Douglas A. Henderson, Mediation Success: An Empirical Analysis, 11 OHIO STATE JOURNAL ON DISPUTE 
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Deborah R. Hensler, In Search of "Good" Mediation: Rhetoric, Practice, and Empiricism, in HANDBOOK OF 

JUSTICE RESEARCH IN LAW 231 (Joseph Sanders and V. Lee Hamilton eds., 2001) 

Jean Marie Hiltrop, Mediator Behavior and the Settlement of Collective Bargaining Disputes in Britain, 41 
JOURNAL OF SOCIAL ISSUES 83 (1985) 
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Jean Marie Hiltrop, Factors Associated with Successful Labor Mediation, in MEDIATION RESEARCH: THE 

PROCESS AND EFFECTIVENESS OF THIRD-PARTY INTERVENTION 211 (Kenneth Kressel and Dean G. Pruitt eds., 
1989) (Study 2 only) 

Ahmad Karim and Richard Pegnetter, Mediator Strategies and Qualities and Mediation Effectiveness, 22 
INDUSTRIAL RELATIONS 105 (1983) 

William D. Kimsey, Rex M. Fuller, and Bruce C. McKinney, Mediator Listening, Dispute Reframing, and 
Mediation Outcome: A Pilot Study, 7 JOURNAL OF THE INTERNATIONAL LISTENING ASSOCIATION 74 (1993) 

William D. Kimsey, Rex M. Fuller, Andrew J. Bell, and Bruce C. McKinney, The Impact of Mediator 
Strategic Choices: An Experimental Study, 12 MEDIATION QUARTERLY 89 (1994) 
 
Daniel Klerman and Lisa Klerman, Inside the Caucus: An Empirical Analysis of Mediation from Within, 12 
JOURNAL OF EMPIRICAL LEGAL STUDIES 686 (2015) 
 
Thomas A. Kochan and Todd Jick, The Public Sector Mediation Process: A Theory and Empirical 
Examination, 22 THE JOURNAL OF CONFLICT RESOLUTION 209 (1978) 
 
Kenneth Kressel, Edward A. Frontera, Samuel Forlenza, Frances Butler, and Linda Fish, The Settlement-
Orientation vs. the Problem-Solving Style in Custody Mediation, 50 JOURNAL OF SOCIAL ISSUES 67 (1994) 
 
Rodney G. Lim and Peter J. D. Carnevale, Contingencies in the Mediation of Disputes, 58 JOURNAL OF 

PERSONALITY AND SOCIAL PSYCHOLOGY 259 (1990) 
 
E. Patrick McDermott and Ruth Obar, “What’s Going On” in Mediation: An Empirical Analysis of the 
Influence of a Mediator’s Style on Party Satisfaction and Monetary Benefit, 9 HARVARD NEGOTIATION LAW 

REVIEW 75 (2004) 
 
CRAIG A. MCEWEN, AN EVALUATION OF THE ADR PILOT PROJECT:  FINAL REPORT (1992) (available at: 
https://www.bowdoin.edu/faculty/c/cmcewen/pdfs/an-evaluation-of-the-adr-pilot-project-final-report-
1992.pdf) 
 
MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, WHAT WORKS IN DISTRICT COURT DAY OF TRIAL MEDIATION: 
EFFECTIVENESS OF VARIOUS MEDIATION STRATEGIES ON SHORT- AND LONG-TERM OUTCOMES (2016) (available at: 
http://www.courts.state.md.us/courtoperations/pdfs/districtcourtstrategiesfullreport.pdf) 
 
MARYLAND ADMINISTRATIVE OFFICE OF THE COURTS, WHAT WORKS IN CHILD ACCESS MEDIATION:  EFFECTIVENESS OF 

VARIOUS MEDIATION STRATEGIES ON SHORT- AND LONG-TERM OUTCOMES (2016) (available at: http:// 
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Ralph Peeples, Catherine Harris, and Thomas Metzloff, Following the Script: An Empirical Analysis of 
Court-Ordered Mediation of Medical Malpractice Cases, 2007 JOURNAL OF DISPUTE RESOLUTION 101 (2007) 

Richard A. Posthuma, James B. Dworkin, and Maris Stella Swift, Mediator Tactics and Sources of Conflict: 
Facilitating and Inhibiting Effects, 41 INDUSTRIAL RELATIONS 94 (2002) 

Dean G. Pruitt, Robert S. Peirce, Neil B. McGillicuddy, Gary L. Welton, and Lynne M. Castrianno, Long-
Term Success in Mediation, 17 LAW AND HUMAN BEHAVIOR 313 (1993) 



64 
 

Joshua D. Rosenberg and H. Jay Folberg, Alternative Dispute Resolution: An Empirical Analysis, 46 
STANFORD LAW REVIEW 1487 (1994) 
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 Appendix B 
Template Used to Record Information from Studies 

Q1 Citation:   

Q4 Mediation Outcomes Examined (check all that apply and elaborate or add as needed):     

 Settlement, progress toward settlement, resolution of some issues, narrowing of the dispute  
 Specify how this outcome was defined and measured in this study 

 Nature of the settlement (amount, terms, etc.)  
 Specify how this outcome was defined and measured in this study 

 Compliance with or durability of the agreement, finality of resolution, proceeding to or returning to court, etc.  
 Specify how this outcome was defined and measured in this study 

 Parties’ perceptions of the outcome (e.g., fair, resolves issues, etc.) 
 Specify how this outcome was defined and measured in this study 

 Parties’ perceptions of the process or the mediator (e.g., fair, chance to tell their views, etc.) 
 Specify how this outcome was defined and measured in this study 

 Parties’ understanding (of their own or the other side’s positions, interests; issues, case value, etc.) 
 Specify how this outcome was defined and measured in this study 

 Parties’ communication, relationship, problem-solving or conflict resolution skills  
 Specify how this outcome was defined and measured in this study 

 Attorneys’ perceptions of the outcome (e.g., fair, resolves issues, etc.)  
 Specify how this outcome was defined and measured in this study 

 Attorneys’ perceptions of the process or the mediator (e.g., fair, etc.)  
 Specify how this outcome was defined and measured in this study 

 Attorneys’ understanding (of positions, interests, issues, case value, etc.)  
 Specify how this outcome was defined and measured in this study 

 Attorneys’ communication, relationship, etc.  
 Specify how this outcome was defined and measured in this study 

 Other  
 Specify how this outcome was defined and measured in this study 

 
Q4.1 Additional Other Mediation Outcome(s) Examined 
 
WHICH MEDIATOR BEHAVIORS WERE EXAMINED IN RELATION TO THE MEDIATION OUTCOMES EXAMINED?   
 
 Q5 Before the first mediation session:  Whether or not the mediator engaged in some discussion with, or sought 
information from, the lawyers and/or disputants about the mediation process or the dispute (including meetings, 
phone calls, or submission of pre-session statements or briefs).  

 Specify how this outcome was defined and measured in this study 
 
Q6 During the mediation session(s):    
 Whether or not the mediator engaged in some action to explain the mediation process, set the ground rules, 

explain confidentiality, etc.  
 Specify how these actions were defined and measured in this study 

 Whether or not the mediator engaged in some action to help identify or clarify the disputants’ non-legal 
interests, concerns, needs, etc. in the dispute.  

 Specify how these actions were defined and measured in this study 
 Whether or not the mediator engaged in some action to deal with tensions or animosity between the parties 

or the parties’ relationship. 
 Specify how these actions were defined and measured in this study 
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 Whether or not the mediator engaged in some action to assist the parties in identifying, clarifying, or assessing 
the strengths and weaknesses of the parties’ legal positions or views of the dispute, OTHER THAN offering his 
or her own opinion.  

 Specify how these actions were defined and measured in this study 
 Whether or not the mediator engaged in some action to assist the disputants in generating ideas, proposals, 

and options for resolving the dispute.  
 Specify how these actions were defined and measured in this study 

 Whether or not the mediator engaged in some action to assist the disputants in assessing various settlement 
options and/or the settlement value, OTHER THAN offering his or her own opinion of the settlement or its 
value or recommending a specific settlement figure or package.  

 Specify how these actions were defined and measured in this study 
 Whether or not the mediator engaged in some action that pressured one or both disputants, including 

pressure to make concessions, accept a particular agreement or package, settle the dispute, etc. 
 Specify how these actions were defined and measured in this study 

 Whether or not the mediator engaged in some action to assist the parties in exploring what might happen if 
an agreement were not reached, OTHER THAN offering his or her own views. 

 Specify how these actions were defined and measured in this study 
 Whether or not the mediator met (spoke, or otherwise communicated) privately with one or both disputants 

(e.g., caucus, shuttle/communicate offers from one party to the other, etc.). 
 Specify how these actions were defined and measured in this study 

 Whether or not the mediator stated his or her views of, or offered his or her opinion about, the relative 
strengths and weaknesses of the parties’ positions.  

 Specify how these actions were defined and measured in this study 
 Whether or not the mediator stated his or her views of, or offered his or her opinion about, the settlement or 

its value, or recommended a specific settlement figure or package.  
 Specify how these actions were defined and measured in this study 

 Whether or not the mediator stated his or her views about what would happen if an agreement were not 
reached, or predicted the likely outcome.  

 Specify how these actions were defined and measured in this study 
 
Q7 After the mediation session(s): 
 Whether or not the mediator engaged in any action to follow up with the disputants.   

 Specify how these actions were defined and measured in this study 
 
General:  The mediator behaviors examined were general approaches or styles instead of, or in addition 
to, more specific behaviors.  

 Specify how these actions were defined and measured in this study 
 

Q8 List and describe any other mediator behaviors examined in relation to mediation outcomes:  
 
Q9 Type of Process  
 Mediation        
 Early Neutral Evaluation  
 Med-Arb with the same person serving as the neutral for both processes  
 Med-Arb with different people serving as the neutral for each process  
 Other  

 - specify 
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Q10 The Mediators Were:   
 non-attorneys  

 - describe 
 attorneys but not judges 
 retired or former judges  
 sitting judges not assigned to the case  
 sitting judges assigned to the case  
 other  

 - specify 
 simulation  
 - specify who the neutrals were supposed to be in the simulation 
 
Q11 If the mediation was court-connected, also indicate if the mediators were:  
 roster or panel neutral  
 staff neutral  
 other  

 -specify 
 not stated 
 
Q12 Were the mediators:    
 volunteers 
 paid  
 not stated  
 not applicable (e.g., simulation)  
 other  

 -specify 
 
Q13 How many mediators mediated each case? 
 a single mediator  
 two co-mediators  
 a panel of more than two neutrals  
 
Q13a Please note any additional or clarifying information about the mediators: 
 
Q14 Context within which the mediations took place?   
 within an organization  
 private   
 community  
 court-connected  
 government or agency (but NOT intra-agency)  
 other  

 -specify 
 simulation   
 - specify what the setting was supposed to be in the simulation 
 
Q15 The mediations took place:  
 in person  
 by telephone  
 online    
 other  

 -specify 
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Q16 Did the disputes in the study involve filed complaints/court cases?  
 1=Yes 2 = No    

 - specify  
 
Q17 Dispute Type (check all that apply)   
 general civil  (personal injury, contracts, consumer, etc.)  
 civil appellate  
 family/domestic relations  
 small claims  or other limited civil jurisdiction 
 bankruptcy  
 foreclosure  
 labor-management  
 employment   
 probate  
 criminal, victim-offender  
 child protection   
 workers’ compensation  
 construction  
 education  
 information/privacy  
 environmental or public policy  
 international 
 other 

  - specify 
 simulation 

 - specify what the case type was supposed to be in the simulation 
 

METHODOLOGY      
 
Q18 What was the sample size on which the findings linking mediator behaviors and outcomes are based?  
 Number of cases  
 Number of sessions  
 Number of mediators  
 Number of parties   
 Number of attorneys  
 Other 

 -specify  
 
Q19 What was the response rate for each applicable sample?  
 cases  
 sessions  
 mediators  
 parties  
 attorneys  
 other 

 -specify  
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Q20 How were the mediator’s actions measured/indicated/obtained?  
 mediator report (via questionnaire, interview, log, etc.)   
 attorney report (via questionnaire, interview, etc.)  
 party report (via questionnaire, interview, etc.)  
 observation by researcher (e.g., coding of behaviors, video of session)  
 simulation (i.e., mediator’s actions were controlled and varied systematically)  
 other 

 -specify 
 
Q21 How were the mediation outcomes measured/indicated/obtained?  
 mediator report (via questionnaire, interview, log, etc.)  
 attorney report (via questionnaire, interview, etc.)  
 party report (via questionnaire, interview, etc.)  
 observation by researcher  
 court docket sheets or other court records  
 program log/records  
 other 

  – specify   
 
Q22 Are the actual survey or coding instruments included in the article? 
 1 = Yes    2 = No 
 
Q23 Please note other important methodological information not included in the above checklists  
 
Q24 Please note any methodological concerns or problems that could affect the quality of the data or the 
interpretation of the findings.  Include all constraints or shortcomings in the research identified by the authors 
and by you.   
 
Q25  Summarize the findings reported by the authors regarding the effects or relationships – or lack of effects or 
relationships – between mediator actions and mediation outcomes.   
 
Q26 Summarize the findings reported by the authors regarding the effects (or lack of effects) of contextual 
factors on the mediator action and mediation outcome link (including dispute and disputant characteristics, 
program characteristics, mediator characteristics, etc.)   
 
RELEVANT CONTEXTUAL FACTORS  WHOSE EFFECT ON THE ACTION-OUTCOME LINK WAS NOT EXAMINED: 
 
Q28 The timing of the mediator’s actions (e.g., early vs. late in session, in joint session vs. caucus) 
 
Q29 Dispute or disputant characteristics (e.g., represented, level of conflict, case complexity) 
 
Q30 Mediator characteristics (e.g., volunteer vs. paid; paid by disputants vs. court/other; training/experience): 
 
Q31 Mediation program characteristics (e.g., voluntary or mandatory referral; stage of litigation/dispute when 
mediation occurred; whether the disputants chose the mediator; length/number of sessions; child inclusive; 
etc.): 
 
Q32 Miscellaneous: Please note anything else you think is important to understanding the findings regarding 
mediator behaviors and outcomes. 
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